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T is indeed a great professional distinc- 

tion to be chosen to the presidency 
of the American Bar Association; for while 
many accomplished lawyers are not .mem- 
bers, nevertheless this Association contains 
the very flower of the American Bar and in 
its list of presidents, for the nearly thirty 
years of its existence, will be found the 
names of many of the great leaders of the 
Bar. The method, too, of selection for this 
high office is essentially non-political and 
highly professional. Each state and terri- 
tory is entitled tc one member of the General 
Council of the Association. This member 
is to be selected at each annual meeting by 
the members of the Association present 
from each state and territory from among 
their number. The General Council nomi- 
nates through the Association candidates 
for the various offices, including the presi- 
dency, and it becomes therefore exceed- 
ingly improbable that any lawyer not con- 
spicuously qualified will be selected for such 
a high honor. The wisdom of the methods 
thus pursued finds its best vindication in 
the uniformly high character and attain- 
ments of those who have heretofore filled 
this position. 

Those who know him best can feel no 
doubt, that in the selection of Jacob McGavock 
Dickinson of Chicago to this honorable suc- 
cession at the last meeting of the Association, 
there was no departure from the best tradi- 
tions of our organization. An accom- 
plished lawyer, a cultivated and scholarly 
gentleman, an upright, brave and true- 
hearted man, a son of the South, and by 
adoption of the West as well, he meets to 





the fullest extent the just requirements of 
this high position. 

Judge Dickinson was born at Columbus, 
Mississippi, January 30th, 1851. His father 
was Henry Dickinson, a descendant of an 
ancestor of the same name who came from 
England to Virginia in 1654. Henry Dick- 
inson was a lawyer of eminence at the Bar 
of Mississippi, a chancellor for many years, 
a presidential elector and also one of the 
commissioners sent by his state to Delaware 
for conference on the question of secession. 
Judge Dickinson’s mother was Anna 
McGavock, the eldest daughter of Jacob 
McGavock and Louisa McGavock, who 
resided at Nashville, Tennessee. Louisa 
McGavock was the daughter of Felix Grundy, 
an eminent lawyer and statesman of his day, 
a senator of the United States from that 
state and Attorney-General of the United 
States. 

Judge Dickinson passed his childhood at 
Columbus and there just before the close of 
the Civil War, and at the early age of 14, 
he volunteered in the Confederate service 
and was under the command of General 
Ruggles, in the vicinity of Columbus. He 
is a member of the Isham Harris Bivouac, 
Confederate States of America, at Columbus. 
At the close of the war he became a resident 
of Nashville, where he continued to reside 
until November, 1899, when he went to 
Chicago. He acquired his education at the 
public schools of Nashville, Montgomery | 
Bell Academy there, and the University of 
Nashville, of which at the time Gen. E. 
Kirby Smith was chancellor. Judge Dick- 
inson there took the degree of Bachelor of 
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Arts in 1871 and the degree of Master of 
Arts in 1872. At this time for about a year 
he was assistant professor of Latin in the 
University, and during the same period, 
animated by an eager desire for knowledge 
in every field, he took a night course in 
physiology and in the demonstration of 
anatomy in the medical department of that 
institution. In the fall of 1872 he entered 
the Columbia Law School at New York City 
and studied under that learned and accom- 
plished lawyer and famous teacher, Theodore 
Dwight, taking both the junior and senior 
courses. Not satisfied with the very con- 
siderable advantages which he had thus 
enjoyed in the way of a liberal education, 
after traveling in Europe extensively during 
the summer of 1873, in the following October 
he matriculated at the University of Leipsic 
for the purpose of studying German and 
taking a course in Roman Law and political 
economy, which he there pursued. The 
next year he went to Paris and there took a 
course of lectures on literature in the Sor- 
bonne and in the Civil Law in L’ecole du 
Droit. In the fall of 1874 he was admitted 
to practice at the Bar at Nashville. He was 
in extensive practice there until 1890, when 
he was especially appointed by the governor 
to serve upon the supreme bench of his 
state and continued by successive appoint- 
ments in this capacity for several years. 
So acceptable was his public service in this 
high position, both to the Bar and to the 
people, that when Judge Horace H. Lurton, 
then chief justice of that court, resigned 
to accept an appointment as Circuit Judge 
of the United States for the 6th Judicial 
Circuit, Governor Turney tendered to Judge 
Dickinson, March 23rd 1892, an appoint- 
ment to a seat upon the supreme bench of 
the state. Judge Dickinson did not take 
this position, but resumed practice at Nash- 
ville, where he remained until February 6th, 
1895, When he was commissioned Assistant 
Attorney-General of the United States. He 
served in this important position with 


marked distinction and ability to the end 





of Mr. Cleveland’s term, first with Richard 
Olney, as attorney-general, and afterwards 
with his successor Judge Judson Harmon 
of Cincinnati. He enjoyed, in the highest 
degree, the confidence and esteem of these 
two distinguished men. Upon his resigna- 
tion from this office he entered the legal 
department of the Louisville & Nashville 
Railroad Company, as attorney for Tennes- 
see and Northern Alabama, and also resumed 
general practice. About the same time he 
became an instructor in the Law School of 
Vanderbilt University, situated at Nashville, 
and continued to teach there until his re- 
moval to Chicago. 

On November rst, 1899, he 
Judge James Fentress as General Solicitor of 
the Illinois Central Railroad Company, and 
on the retirement of Mr. B. F. Ayer, one of 
the most eminent lawyers at the Chicago 
Bar, from the position of General Counsel 
for that company, a few years later, Judge 
Dickinson was appointed to succeed him, con- 
tinuing also the duties which had been there- 
tofore imposed upon the general solicitor. 
He has since occupied this position with, 
however, some participation in general 
practice in special and important cases. 

While Judge Dickinson has never been a 
candidate for office, in Tennessee he always 
took an active part in politics. He was 
especially active during the contest in that 
state growing out of the state debt, always 
standing firmly against any suggestion of 
repudiation or anything less than the dis- 
charge, with the utmost fidelity, of every 
obligation of the state to its creditors, and, 
in 1882, was chairman of the so-called 
State Credit Wing of the Democratic Party. 

On two different occasions he was chair- 
man of the committee of fifty of the Reform 
Association of Nashville, which in two pro- 
longed and severe contests completely over- 
threw a ring of politicians that had seemed 
to be firmly entrenched in power in that 
community. 

Judge Dickinson has had a very extended 
experience at the Bar and has been con- 
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cerned in a wide range of important and 
interesting cases. Often while he was con- 
nected with the department of justice, and 
in his private practice, he has appeared 
before the Supreme Court of the United 
States, and his arguments in that exalted 
tribunal have always been received with 
attention and satisfaction by its members. 
Possibly his latest appearance there was 
when he argued the case of Howard, 
Administratrix, against the [Illinois Central 
Railroad Company at the last term of that 
court. In that case he contended against 
the constitutionality of the Federal Em- 
ployers’ Liability Act, by which the Congress 
of the United States sought under the 
commerce clause of the Constitution to 
regulate and define the liability of interstate 
carriers to their employees. This is probably 
the first case involving similar questions 
which has gone to the Supreme Court since 
the President of the United States and the 
present Secretary of State have promulgated 
what is regarded in some quarters as rather 
advanced doctrine in respect of the nature 
and extent of Federal power and the true 
principles of constitutional construction to 
be regarded in ascertaining it. 

Upon this general subject Judge Dickin- 
son delivered a thoughtful and eloquent 
address before the New York State Bar 
Association, January 15, 1907. He took 
as his text a statement made by the Presi- 
dent in his speech at Harrisburg, October 
4th, 1906, in the course of which that 
distinguished man said, referring to con- 
ceded evils arising in connection with the 
tremendous growth and development of our 
commercial and industrial institutions and 
the necessity for governmental action to 
correct them: ‘‘ In some cases this govern- 
mental action must be exercised by the 
several states individually. In yet others 
it has become increasingly evident that no 
efficient state action is possible and that we 
need, through executive action, through 
legislation and through judicial interpre- 
tation and construction of law to increase 





the power of the Federal Government.” 
Judge Dickinson also referred to the observa- 
tions of the Secretary of State, Mr. Root, 
made in New York on the 12th of December 
last, in the course of which that very able 
lawyer declared that the people of the 
United States would have the governmental 
control which they deemed just and neces- 
sary, and that if the states failed to furnish 
it in due measure, sooner or later, construc- 
tions of the constitutions would be found to 
vest the power where it would be exercised 
in the National Government. 

Ascribing to these statements the great 
weight which the conspicuous abilities and 
exalted stations of those who made them 
justly suggest, Judge Dickinson, standing 
fast upon the ancient ways, entered a 
solemn and eloquent protest against this 
method of change or amendment of the 
organic law of the nation. He did not con- 
tend for any narrow construction of grants 
of national power in the Constitution; but 
against the extension of such grants by con- 
struction, to the destruction of the just 
autonomy of the states, under the pretext 
that these sovereignties lacked either the 
power or the disposition to correct great 
evils, national in character, and which, there- 
fore, demanded regulation by the nation. 
He appealed to the Bar and to the courts by 
adhering strictly to the Constitution to stay 
this rising tide of aggressive and, as it seemed 
to him, revolutionary sentiment. 

As I have heretofore discussed some of 
these questions publicly, I would not wish 
to be understood as altogether agreeing 
with the views of Judge Dickinson in this 
regard; but I have nowhere seen any weigh- 
tier or more impressive statement of them 
than may be found in this address and his 
argument before the Supreme Court in the 
case that I have mentioned. 

Of course the great professional and public 
triumph of Judge Dickinson’s career up to 
this time was his participation on behalf of 
this country in the proceedings before the 
Alaska Boundary Tribunal. 
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This tribunal was constituted under a 
convention signed at Washington, January 
24, 1903, between the United States of 
America and Great Britain, to consider cer- 
tain questions relating to the boundary 
between the territory of Alaska and the 
Dominion of Canada. The commission con- 
sisted of three members appointed by the 
President of the United States, namely, 
Elihu Root, then Secretary of War, Henry 
Cabot Lodge, Senator of the United States 
from Massachusetts, George Turner of the 
State of Washington, and three members 
appointed by his Britannic Majesty, King 
Edward, namely, Baron Alverstone, the 
Lord Chief Justice of England, Sir Louis 
A. Jetté, Lieutenant-Governor of the Prov- 
ince of Quebec, and Allen B. Aylesworth, 
King’s Counsel, of Toronto, Canada. 

The first meeting of the tribunal occurred 
Thursday, September 3, 1903, at 11 o’clock, 
at the British foreign office in Downing 
Street. Upon motion of Mr. Root, Lord 
Alverstone was unanimously chosen to act 
as president of the tribunal. General John 
W. Foster was presented as agent of the 
United States and Clifford Sifton of Great 
Britain. Judge Dickinson announced that 
Mr. David T. Watson, one of the leaders of 
the Pennsylvania Bar, Mr. Hannis Taylor, 
author of perhaps the leading American 
work on International Law, and Mr Chandler 
P. Anderson, with himself, were counsel on 
the part of the United States. Sir Robert 
B. Finlay, Attorney-General of England, 
stated that Sir Edward H. Carson, Solicitor- 
General, Mr. C. Robinson, Mr. F. C. Wade, 
Mr. L. P. Duff and Mr. A. Geoffrion, King’s 
Counsel of the Canadian Bar, and Mr. S. A. 
T. Rowlatt and Mr. J. A. Simon of the 
English Bar, with himself, were of counsel 
for the British government. The tribunal 
then adjourned until September 15, 1903, 
when Sir Robert Finlay commenced his 
opening argument and thereafter the case 
proceeded until the argument was concluded 
by Judge Dickinson, October 8, 1903. 

The result is familiar. Although the 





tribunal determined, the commissioners from 
this country concurring, that the Portland 
Channel was located, as contended on behalf 
of Canada, the chief contention of the 
United States in respect to the boundary 
line along the ‘coast was fully sustained; 
and it was held that this line was located 
so as to give to this country a continuous 
fringe or strip of coast on the mainland not 
exceeding ten marine leagues in width, 
separating the British possessions from the 
bays, havens and inlets and from the waters 
of the ocean, extending from a point on 
the 56th degree of latitude North, to a point 
on the 141st degree of longitude, West of 
the meridian of Greenwich, the two Cana- 
dian commissioners dissenting, the Lord 
Chief Justice voting with the American 
commissioners. ° 

It is not too much to say that whatever 
loss of territory Great Britain may have 
sustained by this decision, ought to bedeemed 
as more than compensated by the great 
example which she thus furnished to the 
world of the finest and highest judicial 
courage and impartiality on the part of this 
great man. 

It is quite out of the question to trace the 
course of the argument in this historic case 
or even to deal at all adequately with that 
submitted by Judge Dickinson. That argu- 
ment occupied about five days in its de- 
livery and dealt with every phase of the 
case. 

As illustrative of its high quality and 
admirable style, I will only quote two ex- 
tracts, one found in the beginning of the 
argument and the other its conclusion. 


In opening Judge Dickinson said: 


“T feel, Mr. President, that if I am to give 
any aid to the Tribunal or contribute any- 
thing that will be of real value in the investi- 
gation which they have before them, I 
must address myself to an effort to meet the 
arguments that have been advanced on 
behalf of Great Britain. I have listened to 
them very intently. Coming, as I do, so 


shortly after the argument of the soli- 
citor-general, it will hardly be possible for 
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me, certainly this afternoon, to comment 
upon any of the propositions advanced by 
him. lam sure that no one who has listened 
to the very facile and elegant argument of Mr. 
Robinson, whose style is at once a source of 
admiration and despair to all those who have 
heard him, or to the very able speech of the 
solicitor-general, would, as applied to either 
of them, advise me, by way of friendly 
warning to touch Ralph de Vipont’s shield 
as my easiest bargain. I am forced by the 
fact that the attorney-general has gone so 
fully and so elaborately into all these 
questions, and also {or the reason that I have 
had some opportunity for studying his argu- 
ment, to ring the Templar’s shield, and try 
conclusions with him. I do not speak in any 
spirit of bravado or confidence. Indeed, 
as was said upon an occasion where the dis- 
parity did not appear so great as now,I say, 
Mr. Attorney-General in all sincerity : — 
‘** Les palmes dont je voie ta tete si couverte 
Semblent porter écrit le destin de ma perte.’ 

‘Would that I might add in the language 
of the Cid: 

“*Ton bras est invaincu, mais non pas 
invincible.’ ”’ 


At the conclusion of his argument he 
added these words : — 


“And now, Mr. President, sz parva licet 
componere magnis, I announce, in the 
language of a distinguished Englishman 
closing a memorable debate, ‘I have done’ 
— that is, with the argument of this case. 

“‘T have —I was about to say — another 
duty to perform, but it can never be a duty 
to express sentiments that come straight 
from the heart, and to speak words that 
struggle to the lips for utterance. For my 
associate counsel and myself I desire to 
thank opposing counsel for the uniform 
courtesy they have extended to us, the 
Tribunal for the patient and considerate 
hearing they have given us, and to thank 
you, Mr. President, for the impartiality with 
which you have directed our sessions. It is 
worth, not merely an ocean voyage, but a 
long and painful pilgrimage to enjoy what 
has been incident to this occasion. 

““We esteem it as a rare privilege to feel at 
home, for a season, in these historic chambers 
which for so many years have been associated 
with the diplomacy of the world, and our 
souls are filled with awe when in imagination 
we repeople them with the disembodied 





spirits of the mighty dead, to whose voices 
they once gave echo. 

‘“The memory of having, even for a short 
time, moved in the same orbit with the great 
legal luminaries of this country, famed 
for so many centuries for its great lawyers, 
will always be cherished. 

‘* Even if one shall have played, in his own 
esteem, his part lamely, it is worth the 
pang of a bitter disappointment to be in the 
cast of such a drama, enacted upon such a 
stage, and in such presence. 

‘“Whatever may be the outcome of our 
labors, and although there may be some 
immediate regrets, we may, sustained by an 
abiding faith in that omniscient Providence 
that guides the affairs of nations through 
darkness that is impenetrable to mortal 
vision, murmur, ‘ Forsitan et haec olim 
meminisse quvabit.’” 

When he had uttered these words and 
after taking his seat, the Lord Chief Justice 
paid him this high compliment: ‘‘ Mr. 
Dickinson, on behalf of my colleagues and 
myself, I wish to thank you for your very 
brilliant and powerful argument. It has 
been my privilege to listen now to several 
of the great leaders of the American Bar 
and I can assure you that your argument 
will not suffer by comparison with those 
that preceded you either on this or any other 
arbitration, and certainly, speaking for 
myself, and | am sure I may speak for my 
colleagues, none the less powerful, because 
of the great courtesy and fairness with which 
you have treated the arguments of those 
who were opposed to you.”’ 

The opinion of the tribunal was announced 
on the 20th day of October, 1903. It was 
not signed, however, by the commissioners 
from Canada. 

It seldom falls to the lot of a lawyer to be 
concerned with such a great historic case. 
Sometimes the members of the profession, 
impressed with the vast amount of intellec- 
tual labor which they perform in the prep- 
aration of briefs and arguments in cases 
involving important questions of law, some- 
times important public or constitutional 
questions, feel, and not without some justice, 
that they do not receive much in the way of 
public recognition or reputation for their 
arduous labors, tco often but poorly com- 
pensated in other ways, and that a little 





566 





THE GREEN BAG 





political activity with far less expenditure 
of intellectual power, brings greater results. 

That may be so; but it is the knowledge 
and training thus acquired by a long course 
of arduous, and not always highly remune- 
rative professional labor, that fits the law- 
yers of this country to deal with great public 
cases and to discharge the highest public 
duties. It is precisely this kind of experi- 
ence that has enabled Mr. Root to take the 
great responsibilities and discharge the 
difficult duties of the high public positions 
he has filled with such marked ability and 
efficiency; and it is this kind of training 
that enabled Judge Dickinson, when the 
opportunity presented itself, to earn pro- 
fessional immortality and win for his coun- 
try a great international controversy, blood- 
less indeed, but not the less glorious. 

After Judge Dickinson returned to Chicago 
the Bar Association of that city, with true 
Western hospitality, tendered to him a 
dinner. This took place at the Auditorium 
Hotel, on Saturday, December 19, 1903, and 
proved to be a most cordial and hearty 
recognition by the Bar of that city, of the 
great professional distinction which their 
distinguished representative had, on this 
occasion, earned for himself and for them. 

Many letters from distinguished men and 
high public officials, who were unable to 
be present, were received and some of them 
were read at the dinner. I think it may 
not be inappropriate to quote four of these 
letters from persons whose opinions are 
certainly entitled, on such a matter, to 
great consideration. President Roosevelt 
telegraphed as follows: 


“TI wish sincerely that I could be present 
at the dinner to Judge Dickinson. I feel 
that he rendered the whole country a service 
of such high value as to call for the amplest 
recognition. From every standpoint the 
people of the United States have cause to 
look upon the work of the Alaskan Com- 
mission with profound satisfaction. Com- 
missioners and counsel alike share the honor, 
and all who have knowledge of the facts 
agree that no cause of like importance was 





ever summed up in more masterly manner 
than our cause was summed up by Judge 
Dickinson.”’ 


John Hay, then Secretary of State, among 
other things said: 


“‘T regret extremely that my engagements 
here render it impossible for me to go to 
Chicago at this time, and more especially 
as it would have been a great pleasure to 
bring my personal tribute of respect and 
esteem to Mr. Dickinson, whose work in 
London has commended him to the admi- 
ration, not only of this country, but of 
Europe also.”’ 


Mr. Justice Harlan paid Judge Dickinson 
the following fine tribute: 


“His services before that tribunal were 
of such high character as to render it 
appropriate that they be recognized by the 
Bar of which he is an honored member. 
For some years, in his capacity of Assistant 
Attorney General of the United States, he 
represented the government in cases before 
the Supreme Court. In that field of public 
su:vice, as I had occasion often to observe, 
he displayed marked ability and fidelity as 
a lawyer. And, therefore, I felt sure at the 
time of his appointment, that the interests 
of his country, as involved in the Alaskan 
dispute, would be carefully guarded; that 
his study of the issues would be most 
thorough; that nothing would be overlooked 
or left unsaid by him that was at all essen- 
tial in the case; and that if his country 
was unsuccessful before the Alaskan Tri- 
bunal, it would not be due to any lack of 
ability or failure of duty on his part as coun- 
sel. He vindicated the wisdom of his 
appointment, and is eminently worthy of 
the honor which the Chicago Bar Association 
proposes to do him.”’ 


General Foster, who was the agent of the 
United ‘States, and thus especially qualified 
to form an intelligent judgment as to the 
manner in which Judge Dickinson acquitted 
himself on this occasion, expressed himself 
as follows: 


““No one knows better than I the great 
service which Judge Dickinson rendered our 
government as leading counsel of the United 
States before the Alaskan Boundary Tri- 
bunal, and I am highly gratified that his 
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brethren of the Chicago Bar have planned 
to recognize and do honor to this service. 
And well may they do so, for he has conferred 
great distinction upon them as well as him- 
self in London, the fountainhead of our great 
system of English jurisprudence. His acute 
legal mind, his ability as an advocate, his 
genial manners, and his ready wit capti- 
vated his British associates; and his con- 
scientious devotion to his cause and his 
exalted patriotism won for him the praise 
of all Americans. It was fortunate for our 
country that.it had such a worthy champion, 
and it should be reckoned among the first 
of Chicago’s possessions that it numbers 
him among its citizens.”’ 


Those who know Judge Dickinson well 
will not feel that these estimates of his 
character and professional qualities and of 
the nature of the service rendered to his 
country in this great case, are in any way 
exaggerated or over-drawn. 

Judge Dickinson in 1876, was married 
to Miss Martha Overton, of Nashville, a 
lineal descendant of John Overton, who was 
one of the early pioneers in Tennessee, a close 
personal friend of Andrew Jackson, succeed- 
ing him as Judge of the Supreme Court of 
that state. In Jackson’s biography may 
be found a long account of his early and 
romantic attachment for Rachel Robards 
and the misunderstanding that arose between 
him and her husband, his trip down the 
Mississippi with her and his subsequent 
was written by Judge 
Overton. General Thomas Overton, a 
brother of Judge Overton, was General 
Jackson’s second in his celebrated duel wth 
Charles Dickinson, in which the latter was 
fatally wounded. 

Judge Dickinson has three sons, two of 
whom have reached manhood, and the 
youngest is now about to enter upon his 
academic studies at Yale. 

Judge Dickinson has been a 
Democrat in politics, although not in sym- 
pathy with the free coinage notion and 
possibly some other ideas which he may have 
He attends 


marriage, which 


always 


regarded as modern heresies. 


the Fourth Presbyterian Church in the City 
of Chicago. 

Personally he is a man of commanding 
presence, rather above than below six feet in 
height, very fond of shooting, fishing and 
horseback riding and all out-door sports. 
He is an interesting and genial companion of 
wide reading and hasa vast fund of informa- 
tion as to the history of this country, and 
as to matters somewhat local and personal 
throughout the South, especially those 
portions of it in which he has lived. He 
has a fund of appropriate anecdote upon 
which he draws for apt illustration in legal 
argument and in conversation. 

As a lawyer he has attained the highest 
rank. When the Government of the United 
States sought by injunction to restrain the 
railroads in Chicago from granting rebates 
by bill in equity filed for that purpose, on 
which were presented many important and 
grave questions of law, the lawyers repre- 
senting the railroads in that city selected 
Judge Dickinson to act for them in making 
such representations as were deemed proper 
to the court before whom the injunction 
was sought. 

Judge Dickinson is a man of earnestness 
and strong convictions. In forensic con- 
troversy he is aggressive, persistent and 
forcible, but with a courtesy to court and 
counsel that never fails and with a high 
appreciation of his duty as an advocate, not 
merely to his clients but to the court and all 
concerned. He illustrates, as well as any 
lawyer whom I know, the high standard 
set by Sir Alexander Cockburn, Lord Chief 
Justice of England, in some remarks that he 
made at a banquet given by the Bar of 
England for M. Berryer on the 8th of Novem- 
ber, 1864. Referring to this great French 
lawyer, the Lord Chief Justice said: 


“And allow me to say that of all those 
intellectual qualities and attainments which 
distinguish the eminent and illustrious man 
whom we have this day met to honor, there 
is in my mind one virtue and one quality 
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essential as the crowning virtue of every 
advocate, that of having conducted the 
functions of his great profession with un- 
sullied and untarnished honor. My noble 
and learned friend Lord Brougham, whose 
words are the words of wisdom, said that an 
advocate should be fearless in carrying out 
the interests of his client; but I couple that 
withthis qualification and this restriction that 
the arms which he wields are to be the arms 
of the warrior and not of the assassin. It is 
his duty to strive to accomplish the interest 
of his clients per fas but not per nefas; it 
is his duty to the utmost of his power to 
seek to reconcile the interests he is bound to 
maintain and the duty it is incumbent 
upon him to discharge with the eternal 
and immutable interests of truth and jus- 
tice.” 


I believe that in his forensic experience 





Judge Dickinson has endeavored to approxi- 


mate this high standard. 
He enjoys the esteem of the members of 


his profession in the city and state where he 
lives and in the State of Tennessee where he 
has practiced, as also of the large number who 
know him among the Bar of the entire 
country. Yet in the full prime of vigorous 
manhood, he has accomplished much and 
will yet accomplish more. 

We of the Chicago Bar feel a just pride in 
the conspicuous recognition of his high 
abilities and fine character by his selection 
to the presidency of the American Bar, and 
we feel also the utmost confidence that he 
will worthily maintain the traditions which 
attend upon this high office. 


Cuicaco, ILL., September, 1907. 
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THE 


INFLUENCE OF NATIONAL CHARACTER AND 


HISTORICAL ENVIRONMENT ON THE DEVELOP-— 
MENT OF THE COMMON LAW 


By James BRYCE 


N°” long ago I had occasion to read an 


opinion rendered on a point of law by 
an eminent legal practitioner in a Spanish- 
American country. The point itself, on 
which the opinion was given, was one which 
might have arisen equally well upon the 
Common Law as the Spanish-American law, 
but the way of approaching it and dealing 
with it, the form of thought and the forms 
of expression, were curiously unlike those 
which one would have found in a legal 
opinion rendered either by a United States 
lawyer or by a lawyer in England. Now, 
that difference seemed to me to point to 
some inherent difference in the way of 
looking at and of treating legal questions. 
I dare say, that many of you, in the course 
of your profession, may have had a similar 
experience, and I dare say that you have 
been led to ask, as I was, what is the cause 
of this difference between the legal ideas 
and the legal methods of those of us who 
have been reared in the Common Law and of 
those lawyers who live and practice in Con- 
tinental Europe, or in the republics of 
Spanish-America. 

Now, the cause of that difference lies 
very far back in the past. A similar dif- 
ference might have been noted even in 
the seventeenth century, and perhaps 
it might in some ways have been more 
striking than it is at this moment. 
Two hundred years ago, long before the 
year 1776—and even, perhaps, further, 
before the foundation of the American 
Colonies — the law of England had acquired 
a distinctive quality, and that quality has 
remained distinctive, ‘both here and in 
England, until now, although the sub- 
stantive provisions of the law have been 





largely altered, as they must needs be, in two 
countries whose economic and social con- 
ditions have been changing so rapidly as 
they have changed both here and in England. 

Therefore, we may still in truth say, that 
the Common Law is a common possession 
both in the United States and in England, 
because that spirit and those tendencies and 
those mental habits which belong to the 
English stock when it was still undivided 
have been preserved until now. The causes 
which produce those habits and tendencies 
belong to a period long anterior to 1776, a 
period when the ancestors of Chief Justice 
Marshall and Chancellor Kent, of Story, 
Taney,Webster and Curtis were living in Eng- 
lish villages, side by side with the ancestors 
of Coke, Hale, Holt, Hardwick, Blackstone, 
Eldon, and the other sages who adorn the 
English roll of legal fame. These causes 
were at work far back in the Middle Ages. 
Just as the character of an individual man 
forms itself before he attains manhood, 
though the circumstances of his life modify 
it while they reveal it to others, so in those 
early medieval centuries of which I speak, 
there was developed that set of ideas, and 
that type of mind which took shape in the 
provisions and the procedure of the ancient 
law of England. The substance of those 
provisions was partly general, such as must 
exist in every organized and civilized society ; 
partly special, such as the particular con- 
ditions of the country and the time required. 
The form was due to the lawyers and the 
judges, to writers and practitioners, and 
now the form has, in point of fact, greatly 
affected the substance and has_ proved 
scarcely less permanent. So when we study 


| the growth of the Common Law we must 
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think not only of such matters as the rules 
of inheritance, the doctrine of consideration 
for a contract, the definition of felony and 
of the rules defining the agent; we must also 
think of the forms of actions, of the jury, of 
the authority of decided cases, All these 
things were well settled before the first 
English colonists landed on the shores of 
Virginia and Massachusetts. 

Now, what is it that a skilled observer 
would select as being the peculiar and 
characteristic notes of the Common Law? 
I think he would begin by dwelling upon 
the firm grasp which it has of the rights of the 
individual citizen. The citizen is conceived 
of, he is dealt with, as being a center of force, 
and active atom, a person in whom there 
inhere certain powers and capacities which 
he is entitled to assert and make effec- 
tive, not only against other citizens, but 
against all citizens taken together, that is to 
say, against the community, the State it- 
self and its organ, the executive govern- 
ment. 

Secondly, our observer would note as 
another characteristic feature the recog- 
nition by the Common Law of the State and 
the executive as being clothed with the 
authority of the whole community, as being 
an effective power, entitled to require and 
compel the obedience of the individual 
wherever and whenever the State does not 
trespass on the rights which are legally 
secured to him. To be effective, law 
must not only have executive force behind 


it, but also the principle of legitimate 
authority, the sense in every communitv 
that individual authority has its limits, 


and can be exerted only within the sphere 
allotted to it. Liberty is the child of Law. 
It is not his own pleasure, but the fact 
that the community has recognized a certain 
sphere of unchecked action as belonging to 
him, within which he can doas he pleases, that 
secures to the individual citizen his rights. 


Outside that sphere he must not only obey, 
but must co-operate with the executive. 
It is his duty to aid in preventing a crime, 





in suppressing disorder, 


in arresting an 
offender. A sheriff, in the due exercise of 
his functions, can call on all persons present 
to support him, and they are bound to 
support him. This doctrine is a whole- 
some doctrine, and, if you like so to call it, 
it is a democratic doctrine, because it 
expresses the sense that the whole com- 
munity is behind the law. 

Now, Ladies and Gentlemen, these two 
principles go together. The first principle, 
the recognition of the rights of the individ- 
ual citizen, is the safeguard against tyr- 
anny; that is tosay, the absolute and capri- 
cious will of the governing power; the other 
principle is the safeguard against anarchy, 
against that unrestrained and unlimited exer- 
cise of the will of the citizen which must re- 
sult in collision and disorder. 

It may be suggested that these two prin- 
ciples were not peculiar to the Common Law, 
because no law could grow up and no state 
could prosper, without both of them. That 
is perfectly true. But there have been 
systems of law in which sometimes one 
principle and sometimes the other was 
imperfectly developed, and, so to speak, 
ovetweighted by the other. The former 
principle, that of the recognition of the 
rights of the individual, has often been too 
feebly applied to secure due protection to the 
individual. It is the clearness with which 
both principles are recognized, and the full- 
ness with which both have been developed 
in the medieval and post medieval Com- 
mon Law, that constitutes its highest merit. 

From the equal these 
principles there follows a third characteristic. 


recognition of 


If two principles, apparently antagonistic, 
are to be reconciled, there must be a precise 
delimitation of their respective bounds and 
limits. The law must be definite and exact. 
Now, precision, definiteness, exactitude are 
features of the Common Law so conspicuous 
that the unlearned laity — of whom there 
are, perhaps, some present to-day — have 
often thought them to have been developed 
to an inordinate degree. They have made 
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the law, not only very minute, but very 
technical. 

With the love of precision there naturally 
goes a love of certainty and fixity. The 
spirit of the Common Law is a conservative 
spirit, which stands upon what exists, dis- 
trusting change, and indeed refusing change 
until change has obviously become necessary. 
There is a favourite dictum among the old 
school of English lawyers which says: “It 
is better that the law should be certain than 
that the law should be just,” a dictum 
which one cannot expect the laity to appre- 
ciate as a lawyer might. 

The respect for what has been settled, and 
the desire that what has been settled should 
be definite in its terms, imports a deference 
to precedent. No legal system, not even the 
Mussulman law, used in the interpreta- 
tions of the Koranic traditions, has ever 
gone so far in basing itself upon cases judi- 
determined and Now, 
judicial decisions are given and legal pre- 


cially recorded. 
cedents made as events bring them, there 
is no order among them, except a chrono- 
logical order,and therefore,a law constructed 
out of them is necessarily wanting in sym- 
metry. The Common Law is admittedly 
unsymmetrical. Some people might call it 
confused, however exact may be the propo- 
There are general 
principles running through it, but these are 


sitions that compose it. 


often hard to follow, so numerous are the 
exceptions. There are inconsistencies in 
the Common Law, where decisions have 
been given at different times and have not 
been settled by the highest Court of Appeal 
or by the Legislature. There are gaps in 
it. Thus there has been formed a ten- 
dency among lawyers to rate principles, or, 
at any rate, let us say, philosophical and 
logical views of the law. very low compared 
with any positive declaration made by a 
The old maxim, that “‘ An ounce of 
precedent is worth a pound of principle,”’ 


court. 


still expresses the attitude of the profession 
in England, and very possibly may express it 
here also. 
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With the love of certainty and defin- 
iteness there naturally goes a respect for 
the forms of legal proceedings and for the 
precise expressions that have been given to 
legal rules. This is a quality which belongs 
to most legal systems in their earlier stages. 
In the Common Law it held its ground with 
great pertinacity until very recently both in 
England and here; nor am I sure that it is 
not now strong still in some of your states, 
possibly stronger than in the England of 
to-day, in which especially since the Judi- 
cature Act of 1873, the distinctions be- 
tween forms of action are beginning to be 
forgotten. 

You may think that among the features 
that characterize the Common Law I ought 
to name both the love of justice and the 
I do not, 
these, 


fondness for subtle distinctions. 
however, dwell upon the latter of 
because the subtle distinctions 
belongs to all legal systems, and is perhaps 


love of 


more conspicuous in some other systems than 
in our own. The robust common sense 
which is inherent in the Common Law never 
fine distinctions to go beyond a 
certain point. As respects the love of jus- 
tice, it belongs to mankind generally and to 
all systems of law. 

Such differences as may be noted between 
different systems consist not in the reality 
of the wish to give every man his due, suum 
cutque tribuere, but to the self-control which 
prevents emotional from over- 
riding justice, in the practical sense which 
perceives that to allow the forms of law to 
be neglected, or unusually harsh treatment 
to be inflicted where a cause or a person 
happens to be unpopular, is really to injure 
‘the community by impairing the respect for 
law itself and the confidence in its admin- 


allowed 


impulses 


istration. Americans and Englishmen may 
claim that although, like others, they have 
sometimes lapsed from the right path, they 
have on the whole restrained their passions 
from trampling upon justice and upon the 
regular methods of securing justice, better 
than most nations have done. 
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The foregoing characteristics of our Com- 
mon Law are submitted for your considera- 
tion, gentlemen, not as being the only ones 
which belong to it, for I might easily add 
others, but as being so broad and salient 
as to make it comparatively easy to discuss 
them and to endeavor to account for them. 
Some exist in other systems that have 
reached a high level of scientific develop- 
ment, being, indeed, qualities without 
which no system could be deemed excellent. 
But only one other system, that of the 
Roman Law, possesses them in so large a 
measure as to deserve comparison with our 
own. 

Now, to what are we to ascribe these 
qualities that are distinctive of the Common 
Law? The indwelling qualities of the race 
of men who built it up must have been a 
principal cause, and indeed, the primary 
cause. 

One may perhaps say that the mind and 
character of a nation are more exactly and 
more adequately expressed in and through 
its law and its institutions than they are 
through even its literature and its art. 
Books and paintings are the work of indi- 
vidual men, many of whom have been greatly 
influenced by foreign ideas or foreign models, 
and some of whom may have been powerful 
enough to influence their successors although 
not themselves typical representatives of 
the national genius. But laws and customs 
are the work of a nation as a whole. They 
are indeed framed by the ruling class, and 
they are shaped in their details by the pro- 
fessional class, but they are the handiwork 
of other classes also, because (except in 
those few cases where a conqueror imposes 
his law on the vanquished) the rules which 
govern the ordinary citizens must be such 
as fit and express the wishes of the ordi- 
nary citizen, being in harmony with his 
feelings, and calculated to meet the needs 
of his daily life. They are the offspring of 
custom, and custom is the child of the people. 
Thus not only the constructive intellect of 
the educated and professional class, but 





also the half-conscious thought of the aver- 
age man go to the making and moulding of 
the law. 

But law is the product not of one or two 
generations only, but of many generations. 
National character is always insensibly 
changing and it changes the more rapidly the 
more advanced in civilization the nation be- 
comes, the greater its vicissitudes, and the 
more constant its intercourse with other na- 
tions. Hence, institutions are the expression, 
not solely of those original gifts and ten- 
dencies of a race of people which we observe 
when it emerges from prehistoric darkness. 
Time and circumstances co-operate in the 
work. Law is the result of the events 
which mould a nation, as well as of the 
mental and moral qualities with which the 
nation started on its career. These two 
elements are so blent and mixed in their 
working that it is hard to describe them 
separately. Nevertheless, we must try to do 
so. Let us, therefore, begin by a brief glance 
at the inborn talents and temper of the race 
that produced the Common Law, and then 
see how the course of history trained their 
powers and guided their action. 

All the Teutonic peoples were strong, 
resolute, and even wilful; and the Low 
Germans and Northmen were the most 
active and forceful branches of the Teu- 
tonic stock. Every man knew his rights 
and was ready to assert them by sword 
and axe. Not only so, — he was ready, 
where society had become advanced enough 
for courts to grow up, to assert his rights 
by the law also. Read the Icelandic 
Sagas, in which records of killings and of 
lawsuits are mingled in about equal pro- 
portions, if you wish to realize how keen 
was the sense that every freeman had of 
his own rights, and how resolute he was in 
enforcing them. Never was there a people 
more fond of legal strife than were the 
Norwegians and Danes who spread them- 
selves over Eastern Britain in the ninth 
and tenth centuries, or than their brethren 
whom Rolf Ganger led to the conquest of 
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the Northern coast of France in the ninth 
century. The Norman peasant is prover- 
bial to-day in France for his litigiousness. 

In this Teutonic self-assertiveness, how- 
ever, there is no disregard of duly consti- 
tuted authority. The primitive Teuton 
had his Folk Mot in England, his Thing in 
Norway and Iceland. He was loyal to 
his chief or his king. He felt his duty to 
the community wherein he lived. He did 
not always obey the law, but he respected 
the law, and he felt the need of its enforce- 
ment. 

Now, it belongs to a strong race to have 
the power of self-control. Our forefathers 
were fierce and passionate like other 
peoples, but they had this power of self- 
control and they restrained themselves 
from overriding the law and letting passion 
work injustice many a time when men of 
other races, Greeks, or Slavs or Celts would 
have yielded to their impulses. So too they 
had a latent solidity and steadiness which in- 
disposed them to frequent or fitful change. 
Compared with their Slavonic neighbors to 
the east and their Celtic neighbors to the west, 
the Teutons, perhaps not more highly gifted, 
have always been of a conservative temper. 
This may be a’ mark of good sense and 
patience, or it may be an attribute of dogged 
and slowly moving minds. Anyhow, there it 
is, and for the purposes of law building, it is 
a merit of tHe first magnitude. 

Further, the medieval English mind 
was of a practical rather than of a specu- 
lative type. It had plenty of acumen, 
plenty of logical vigor, but it did not run 
to the spinning of theories or the trying 
This has been character- 
istic, more or less, of the English and 
American mind; and I may add also of the 
Low German or Dutch mind, ever since 
the Middle Ages, as compared with the 
Scotch mind and with our brethren the 
High Germans of the European continent. 
For the purposes of law building this again is 
not a bad trait. Speaking to an American 
audience no one would venture to disparage 


of experiments. 





. 


ingenuity. The jurist needs it daily. But 
the jurist who is practicing law needs 
caution and practical judgment even more, 
and with all of your American ingenuity 
it has never been your way to run ahead 
of the needs of the time, or to pull up the 
plant and to look to see whether its roots 
are sprouting. 

Here then I have given you five charac- 
teristics of the men to whom we owe the 
Common Law. They were strong men 
and pugnacious men; they respected 
authority; they could at control 
their impulses; they were not given to 
change; they were not fertile in theory or 
invention. With 
started on the work of making a law. 


need 


these qualities they 
Now, 
how did the conditions of England from the 
twelfth to the eighteenth century affect 
them, and so guide their action as to bring 
out the legal product which we have inher- 
ited, a fruit very different from that which 
has ripened under the sun of Germany 
and France. 

The English king in the Middle Ages 
was strong, stronger than the kings of 
France or Castile or Aragon. He was, 
from the days of Henry II onwards, effective 
master — except for intervals — of 
his whole realm. He was able to make 
his executive authority feared, even if it 
was sometimes disobeyed. His writ ran 
everywhere; his judges traveling through 
the country brought the law to the sight 
of all men. His aim and that of his judges, 
was, during the thirteenth and fourteenth 
centuries, to build up one Law, instead of 


brief 


the variety of diverse legal customs such 
as had grown up in Continental Europe. 
Thus he and they —the judges — must 
needs. strive to make the law clear and 
certain; and such it became. Here and 
there, as in Kent and in some old boroughs, 
local land customs survived, yet not enough 
to mar the unity and definiteness of the 
law as a whole. 

From good motives as well as bad, the 
king was tempted to stretch his authority and 
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make himself almost a despot. The king was 
so strong over against the barons that they 
were obliged from time to time to ally them- 
selves with the Church — usually their 
antagonist, and also with the middle class, 
consisting of small landholders and burghers. 

To that alliance of the nobles with the 
church and the upper part of the middle 
class we owe Magna Charta and the long 
line of restrictions thereafter imposed on 
arbitrary government. Now Magna Charta 
is the declaration of one generally bind- 
ing law. It announces and it consecrates, 
and it is of itself Lex Terre, the Law of 
the whole land, and of all persons therein. 
It is for us of the English stock the parent 
of all instruments defining the relation of 
citizen and sovereign. It is the ancestor 
of your own Federal Constitution, as well 
as of the ‘‘ Bill of Rights ” provisions of all 
State Constitutions. 

Just as the barons and the people were 
obliged to base themselves upon the 
solemnly made engagements of the Crown 
as the evidence of their immunities, so the 
Crown acting through its judges, not being 
strong enough to make its own policy or 
view of what was right prevail as a mere 
exercise of the Sovereign’s own will, and 
desiring to have some positive authority 
to set against the texts which were quoted 
from the imperial or papal law by the civil- 
ians or the canonists, was forced to rely 
upon acts previously done, decisions pre- 
viously delivered, and to found the law 
upon it. Thus both the judges on one 
hand and those representing the people on 
the other were led to appeal to and lay 
stress upon precedents. Under these con- 
ditions, and favored by them, there grew 
up that habit of recording and following 
eminent cases which is so eminently and 
uniquely characteristic of the common law. 

The balance of forces in English medizval 
society appeared most clearly in the rela- 
tions of lord and vassal. Each of these had 


rights and those rights were apt to come 
into conflict. 


The adjustment of conflict- 








ing claims gave constant occupation to the 
lawyers and the judges, and while forming 
habits of exact thought and precise state- 
ment, it created a great mass of technical 
learning. The older English land law was 
as intricate and elaborately artificial a body 
of rules as the world has ever seen, and 
although modified in some important points, 
it lasted with us down to a century ago, 
when it began to be so cut about by amend- 
ing statutes as to lose its ancient logical 
cohesion. For some reason or other which 
is not very clear to most of us, many of its 
technical doctrines were not held to be 
applicable to land in America, so you have 
escaped most of the complications it handed 
down to us. But the circumstances and 
forms of legal process which produced the 
ancient land law left a deép impress upon 
the law in general, and much of the tech- 
nicality of your law and ours is due to 
that cause. 

English freedom in our particular legal 
form which it took, sprang out of feudal 
conditions. In reality, it was older than 
feudality, and had lost some of its simple 
Teutonic breadth when overgrown by feudal 
notions. But the structure of Parliament, 
and the right of Parliament alone to impose 
taxes, sprang out of the relation of the king 
as feudal superior to his tenants, which is in 
a certain sense, a private relation as well as 
a political one. It is hardly too much to 
say that what we call the public or consti- 
tutional law of England is a part of, as it 
has certainly grown out of, the private law. 
Some of our fundamental constitutional prin- 
ciples have been established by decisions 
given in private suits, and although you 
Americans can draw a sharper line between 
public and constitutional law than we can 
draw in England, where we have not gota 
constitution at all (in your sense of the 
term), still the old character of the Com- 
mon Law remains plainly visible in the face 
that many of the most important questions 
that have arisen on the construction of your 
Constitution, Federal and State, have arisen 
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in suits between private parties, where the 
primary issue before the Court was one in 
which the rights existing between plaintiff 
and defendant had to be determined. 

I have referred to exactitude of thought 
and expression as one of the excellences 
which we justly admire in the sages of the 
Common Law and particularly in the judi- 
cial decisions. That exactitude has become 
a feature of all our legal thinking and legal 
writing, and has in particular made us sepa- 
rate more clearly than the lawyers of some 
other nations do, strictly legal considerations 
from those which belong to the sphere of mor- 
ality or sentiment. We owe this system in 
no small measure to the system of pleading 
which, slowly matured and refined to a per- 
haps excessive point of technicality, gave to 
the intellects of many generations of law- 
yers a very sharp edge. The old system of 
pleading had the great merit of impressing 
upon them the need for distinguishing issues 
of law from issues of fact. The first lesson 
a student learns is to consider in any given 
case whether he ought to plead or to demur. 
It is a lesson of value to all of us in our 
daily life, and I wish our friends in the laity 
could have at least that amount of legal 
training to make them see the difference 
between a case where you ought to plead 
and one where you ought to demur. Half 
the confusions of thought in the world, 
not excepting the world of political dis- 
cussion, have arisen because men have 
not stopped to ask themselves whether the 
issue is one of fact or of principle. ‘‘ Do I 
deny the facts or do I dispute the inference?” 
Or in legal words, ‘‘ Ought I to plead or to 
demur?”’ 

It is a remarkable fact that although the 
Common Law came into existence at a time 
when personal slavery was not extinct in 
England, and had reached an advanced 
state of development before praedial slavery 
or Villenage had died out, the existence of 
slavery in the North American colonies had 
nothing to do with either English institu- 
tion, but arose quite independently in 





| freedom 


colonial days. Though Villenage existed at 
Common Law, and is said to have lasted into 
the seventeenth century, personal slavery 
does not, I think, stand recorded in any 
Common Law book of authority. 

It may be observed in passing that 
although one might think that the recogni- 
tion of the rights of man as man would be 
clearest and fullest in a country where 
every man was free, this may not in fact 
have been the case. Where some men are 
free and others are slaves, the status of 
have been more 


may conceived 


| sharply as a positive status, and the rights 





belonging to the individual as a freeman 


may have stood out more strongly, because 
a freeman is legally exempt from treatment 
to which a slave is liable. As a freeman, he 
is prima facie the equal of other freemen 
even though the latter may belong to a 
privileged caste. That, however, is only 
a possible historical deduction which I 
mention because it is suggested by the history 
of Law of Rome, in which the presence 
of slavery was an extremely important 
institution and where the rights of the individ- 
ual citizen were very clearly recognized. 
On no feature of the Common Law did 
your and our ancestors lay more stress than 
on the jury, and the right of every citizen 
to be tried by his peers. This right has 
been considered a bulwark of English free- 
dom, and was deemed in the eighteenth cen- 
tury to be essential thereto; yet it deserves to 
be noticed that the jury was an institution 
which, in the form in which it is known to 
us, arose almost, we might say, by accident. 
The legal genius, or instinct, of the medieval 
English may be credited, however, with the 
use they made of this accident. Darwin 
has shown how a variation from a type 
which in its origin is accidental, that is to 
say, due to some cause operative in an indi- 
vidual organism which is beyond our power 
of inquiry, may become the source of a new 
type, possessing advantages which enable 
that new type to survive and prevail and 
reach a higher level of efficiency than the 
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original type possessed. Now, it may not 
be too fanciful to suggest that where a 
political or legal germ happens to fall in a 
fertile soil, the virtue of the soil enables it 
to spring up and become the parent of a 
flourishing progeny. 

Our ancestors moulded the jury into an 
instrument that was serviceable not only for 
discerning the truth, but also for securing 
freedom and justice; freedom, because the 
jury was practically independent of royal 
power; justice, because the jury, although it 
was sometimes intimidated and occasionally 
even corrupted, was on the whole less liable to 
be tampered with by those malign influences 
which might poison the mind or prevert the 
action of a judge in days when public opinion 
was ill-informed or weak. 

We in England have no longer that confi- 
dence in the wisdom of a jury in certain 
classes of civil actions which we once had, 
and the tendency in recent years has been 
to narrow the sphere of its employment. 
But the institution of the jury has had some 
notably beneficent results. Along with 
those rules of pleading to which I have 
already referred, it helped to form in us a 
keener perception of separating issues of 
law from issues of fact than exists any- 
where outside of England and America, and 
has trained us how to make this distinction 
in every case we have to advise on or argue. 
It tended to keep judicial deliverances of the 
law within due limits of brevity, because 
when a judge finds himself tempted to wan- 
der off into the merits of the case he is 
reminded that those are for the jury and 
that his natural human tendency to do 
what he thinks substantial justice must be 
restrained by the sense that his business is 
to declare the law and be content with 
advising the jury on the facts. It formed 
the practice of using oral evidence at a trial, 
and thus, incidentally, it prevented both 
those secret examinations of the accused 
person and that recourse to torture which 
were common in continental Europe. It 
confirmed the ancient usage of requiring 








judicial proceedings to be conducted in 
public, and thus kept subject to the watchful 
eye of popular opinion, and it mitigated that 
harshness of the penal law which belongs 
to all comparatively harsh societies, and 
which was not removed from the English 
Statute Book, until the memory of persons 
still living. When men were liable to be 
hanged for small thefts, English juries 
refused to convict for such offenses, and the 
refusal of the juries to convict hastened the 
march of legislative reforms. 

Now, the mention of penal matters sug- 
gests a word as to the extreme technicality 
of the older Common Law. Frequently as 
that technicality frustrated the doing of sub- 
stantial justice in civil cases, it had its 
advantages in criminal proceedings. Often 
a prisoner who did not deserve a severe 
sentence — and no doubt also sometimes a 
prisoner who did — escaped on some tech- 
nical ground. Our forefathers had such a 
respect for the law that they would rather 
see a guilty man escape punishment than 
that some of their technicalities were ne- 
glected. Perhaps they carried that prin- 
ciple a little too far. 

The Common Law, which had the great 
merit of forbidding the use of torture, — 
abominably frequent in continental Europe 
even in the eighteenth century, — had 
also the merit of forming in the legal pro- 
fession the feeling that an accused person 
ought to have a fair run for his life, a 
sportsmanlike instinct, like that which gives 
the hunted deer ‘law ”’ a fair start, or that 
which forbids certain tricks by which a game 
at cricket might be won. A judge who bul- 
lied a prisoner was condemned by profes- 
sional opinion. A prosecuting counsel who 
overstated his case or betrayed a personal 
eagerness to convict the prisoner, incurred 
the displeasure of his brethren, and was 
sure to hear of it afterwards. 

I have often been struck in our criminal 
courts — and, no doubt the same thing 
occurs here — by the  self-restraint which 
experienced counsel impose on themselves 
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when conducting a case, as well as the 
care which the judge takes to let the pris- 
oner have the benefit of everything in his 
favor. How different things are in con- 
tinental Europe is known to you all. It is 
partly because this old tradition has been 
so well preserved that we in England have 
found that convicted prisoners need com- 
paratively few opportunities for raising 
points of law after the trial. The trial 
itself almost always secures for them what- 
ever justice requires, though, of course, 
there is a power of raising by subsequent 
argument points reserved, and we have 
recently in this very session of Parliament, 
created by statute a court which is to hear 
criminal cases on appeal. 

The medieval Common Law has been 
charged with one serious defect, that of 
lacking elasticity and the power of expan- 
sion. It halted at a certain point. It 
refused to deal, or rather, perhaps, I should 
say its machinery proved incapable of 
dealing, with certain sets of cases, and 
left them to be taken up and dealt with 
by the Crown, acting through the Lord 
Chancellor. I cannot stop to inquire 
how far this was due to an excess of 
conservatism in our forefathers, how far 
to the circumstances of the time which, 
while circumscribing the action of the King 
through one set of machinery left him free 
to act through another. Anyhow the result 
was that the huge system which we call 
Equity grew up side by side with the Com- 
mon Law, remained distinct from it in Eng- 
land until the Judicature Act of 1873, and 
I believe still remains distinct from the 
Common Law in some parts of this country. 
Still, in a broad sense, although, speaking 
technically, we distinguish Common Law 
from Equity, we may include Equity within 
the term Common Law when we use it to 
distinguish the law of England and America 
from the Roman Law of the European 
continent, or of Louisiana and Spanish 
America. And it must not be forgotten 
that not only had Equity become 





thoroughly a positive system and a tech- 
nical system by the time when the North 
American Colonies were founded, but also 
that it had been largely influenced by the 
same historical environment and had been 
moulded by the same national character 
as had governed the growth of the law 
administered in the Common Law Courts. 
How much of its own precision and 
certainty the older system had given to the 
younger system of Equity may be perceived 
by whoever will compare English Equity 
with the civil law of most European coun- 
tries in the seventeenth century. 

I have kept to the last the most 
striking of all the historical conditions 
which determine the character of Anglo- 
American law. England was an_ island. 
The influence which governed the develop- 
ment of law in the mainland reached her 
in an attenuated form. The English people 
had a chance of making a new start and of 
creating a system of law for themselves, 
instead of merely adopting or adapting 
the Roman jurisprudence, as did at various 
times and in divers ways nearly all modern 
peoples except those of English stock. 

We must not indeed exaggerate the 
originality of our law. It is not as original 
as that of Iceland would probably have 
been, had Iceland gone on developing the 
legal customs she had formed by the middle 
of the thirteenth century. 

It is not original in the sense of owing 
little or nothing to foreign sources, for a 
great deal of law flowed from Roman 
fountains into the English stream. When 
the Lombard Vacarius taught the Roman 
law in the reign of King Stephen at Oxford 
—this is among the very first traces we 
have of that famous university — we can- 
not suppose that his hearers were confined 
to those who wished to practice in the 
ecclesiastical courts. In the next century 
we find Bracton, one of our earliest legal 
writers, copying freely from the Roman 
law books, though he frequently also con- 
tradicts them when English usage differed. 
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In the fourteenth and fifteenth centuries, 
the ecclesiastical chancellors who built 
up the system of Equity, were much in- 
fluenced by Roman legal doctrines, drawn 
largely through canonist channels. Still 
the fact remains that the law of England 
Was a new creation, not an adaptation of 
the law of the empire. It has a character 
and a quality which are all its own; and its 
free spirit and tendencies have always 
stood out in marked contrast to the despotic 
spirit and tendencies which France, Spain. 
and Germany inherited from the imperial 
jurisprudence. To that jurisprudence it 
was, during the Middle Ages and the cen- 
turies which followed, as much superior in 
respect for freedom and in what may be 
called a popular flavor as it was inferior in 
the philosophic breadth and elegance of the 
ancient sources on which that imperial 
jurisprudence was founded. The use of 
the jury, the far larger part assigned to 
oral evidence, the sharper separation of 
issues of law from issues of fact are among 
the most salient points in which the supe- 
riority of the Common Law to the law of 
continental Europe appears. 

I had intended to have given you a brief 
sketch of the earlier history of the ancient 
Roman law for the sake of showing how the 
characteristics of that great rival system 
sprang from features in the national 
character of the Romans in their republican 
days, not unlike those which marked our 
own ancestors. They too had a genius for 
law. Less imaginative, less. artistic, less 
acute in speculation, altogether less intel- 
lectually versatile and alert than were the 
Greeks, they had a greater capacity for 
building up and bringing to an almost 
finished and certainly unsurpassed perfec- 
tion, a body of legal principles and rules. 
They had this capacity in respect of gifts 
like those of our ancestors. They realized 


clearly the rights of the individual as against 
the State. 
had the power of self-control. 

filled with practical good sense. 


They were conservative. They 
They were 





But this subject is too great to be dealt 
with at the end of an address, and I must 
be content with recommending it to the 
attention of those who are interested in 
the study as throwing much light upon the 
general tendencies which have governed the 
growth of law. The best illustrations of 
English legal history are to be found in 
Roman legal history. 

So far, Ladies and Gentlemen, I have 
spoken of the Common Law as a product of 
the English intellect under certain peculiar 
historical conditions, but I ‘must say one 
word in another aspect: If it was a result, it 
was also a cause. It reached powerfully 
upon the people that made it. Just as the 
habit of physical or mental exercise strength- 
ens the body or the mind where native 
energy has made exercise enjoyable, so the 
Common Law once created, began to develop 
further and give more definite form to those 
very qualities of the nation whereto its 
own features were due. Under its influence 
the national mind became more and more 
permeated by the spirit of legality. It 
grew accustomed to resist arbitrary power, 
but as it did this in defense of prescriptive 
right, it did not lapse into revolutionary 
ways. Thus there was formed the idea of a 
government of limited powers, and therewith 
the habit, when anyone claimed obedience, of 
requiring him to show his title to demand it. 
If it be asked why should not such a con- 
ception of the legal character of all authority 
belong to and arise in every duly matured 
system of law, the answer must be that the 
case of England stood alone in this respect 
that the law came early to be recognized 
as being something more than an expression 
of the will of the sovereign ruler. It sprang 
part out of the old customs, partly from an 
assembly which was national, although as yet 
not popular. It did not descend, as in 
continental Europe, from an ancient and 
toreign wisdom or authority. It was English. 
It came not from above, but from all around. 
In England, moreover, there were among the 
men who knew and practiced the law many 
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persons of some independent social standing. 
They were largely the lesser land holders, and 
the younger sons or nephews of some of the 
larger land holders. They formed a link 
between the nobles and the middle classes. 
Unlike the lawyers of France, those of 
England did not generally depend on the 
Crown. Some of them no doubt did, and 
served the Crown in a way which the best 
men of their time condemned. But on the 
whole they were not dependent on the Crown 
and they were ready on occasion to oppose 
the Crown. Thus it came about that 
although the people at large knew little of 
the details of the law, the spirit of independ- 
ent legality was diffused through the nation, 
and it was not the docile servant of power as 
it became in countries where both force and 
the function of making or declaring the law 
lay in the hands of the executive ruler. 

How great a part the conception of the 
legal rights of the subject or citizen against 
the Crown or the State power played in 
England and American history is known to 
you all. Still less need I dwell on the 
capital importance for the whole political 
system of the United States of that doctrine 
of Limited Powers which has been so 
admirably worked out in your Constitution, 
nor of that respect for a defined legal right 
which supports their provisions. The life 
of every nation rests mainly on what may be 
called its fixed ideas, those ideas which 
have become axioms in the mind of every 
citizen. They are stronger than funda- 
mental laws, because it is they that give to 
fundamental laws their strength. They are, 
as the poet says, the hidden bases of the 
hills. Now, it was mainly by the Common 
Law that those fixed and fundamental ideas 
were moulded whereupon the constitutional 
freedom of America, as of England, rests. 

One hundred and thirty-one years have 
now passed since the majestic current of the 
Common Law became divided into two 
streams which have ever since flowed in 
distinct channels. Water is naturally 


affected by the rock over or the soil through | 





which it flows, but these two streams, 
separated in 1776, have hitherto preserved 
almost the same tint and almost the same 
flavor. Many statutes have been enacted 
in England since 1776, and many more have 
been enacted here, but the broad character 
of the Common Law remains essentially the 
same and it forms the same mental habits in 
those who study and practice it. An 
American counsel in an English court, or an 
English counsel in an American court feels 
himself in a familiar atmosphere, and under- 
stands what is going on and why it is going 
on, because he is to the manor born. We 
read and we quote your law reports, although 
Wwe are sometimes embarrassed by the 
enormous quantity of the food, not all of 
it, perhaps, equally nutritious, but some of it 
highly nutritious, which you annually present 
to our appetite. So you quote our law 
reports, although they are, I am sorry to 
say, nowadays so largely filled by decisions 
upon recent statutes as to be less ser- 
viceable for the elucidation of the Com- 
mon Law than they at one time were. In 
nothing, perhaps does the substantial iden- 
tity of the two branches of the old stock 
appear so much as in the doctrine and 
practice of the law. The fact that many new 
racial elements have gone to the making of 
the American people, and that in an 
increasing proportion during recent years, 
new elements from some of which you have 
gained enormously, causes in the sphere of 
law very little difference. And this unity 
in the law is a bond of union and of sym- 
pathy whose value can hardly be over-rated. 
An English visitor who has himself been 
trained to the law can find few keener 
pleasures than that which my friends Lord 
Justice Kennedy, Sir Kenelm Digby, Sir 
Frederick Pollock and your other English 
legal visitors and I enjoy in being here to-day 
among so many eminent members of our 
own profession, and in perceiving how high 
and respected a place the legal profession 
holds, and always has held, and I trust 
always will hold, in the United States. 
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This is a bond of sympathy, Ladies and 
Gentlemen, not least because it is a source 
of common pride. There is nothing of which 
you and we may be more justly proud than 
that our common forefathers reared this 
majestic fabric which has given shelter to so 
many generations of men, and from which 
there have gone forth principles of liberty 
by which the whole world has profited. 
The law of a nation is not only the expres- 
sion of its character, but a main factor in its 
greatness. What the bony skeleton is to the 
body, what her steel ribs are to the ship, 
that to a state is its law, holding all the 
parts fitly joined together so that each may 
retain its proper place and discharge its 
proper functions. The Common Law has 





done this for you and for us in such wise as 
to have helped to form the mind and habits 
as well of the individual citizens as of the 
whole nation. Parts of the law the individ- 
ual citizen cannot understand, and when that 
is so he had better not try to understand it, 
but have recourse to your professional 
advice. But the law is all his own; the 
people can remould it if they will. Wherea 
system of law has been made by the people 
and for the people, where it conforms to their 
sentiment and breathes their spirit, it. 
deserves and receives the confidence of the 
people. So may it ever be both in America 
and in England. 


INTERVALE, N. H., August, 1907. 
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PRESIDENT’S ANNUAL ADDRESS 
By Hon. ALton B. PARKER LL. D. 


EITHER we, nor the thousands of 

our predecessors or associates in the 
American Bar Association, during all the 
vears of its history, have attended its meet- 
ings for selfish reasons. We do not seek to 
serve here the interests of any client, nor do 
we receive a fee for coming. There can be 
no expectation that the information acquired 
will aid in the cases that are to be showered 
upon us in the fullness of time. We know 
well how we shall prepare for each of those, 
working it out alone until it has been 
mastered in every detail of fact and in 
every proposition of law. 

Nor do we come for recreation. Delight- 
ful as Portland is, hospitable as are her 
people, warm-hearted as is their greeting, 
we shall nevertheless depart, though with 
regret, when the session is over. We shall 
carry away pleasant memories, but we 
must meet elsewhere engagements which 
may be professional, or which have rest 
and recreation for their purpose. What- 
ever they may be, they have been inter- 
rupted in order to assure our presence at 
this meeting. Sacrifices of some kind have 
been made by every lawyer who attends 
this annual assembly. 

What then moves us? The answer is 
not far to seek. We are here because we 
have ideals. Each of us would elevate the 
standard of the profession, strengthen the 
Bench, make the administration of justice 
more simple, more rapid, more exact, not 
only in the state from which he comes, but 
in every state throughout the nation. No 
one of us has a workable plan which comes 
up to his ideals, or hopes to be able to 
evolve it. But as in union there is strength, 
so in a multitude of counsellors there is 
wisdom. Therefore, each year finds us 
coming together striving for these ideals, 
each willing and anxious to do his part 

It is well that we do so. Not all has been 





accomplished that has been striven for in 
the past. Much has been done, however, 
and greater achievement will reward us in 
the years to come. Only from the efforts 
of a people to attain high ideals can true 
progress result. The boy at school may 
fix a higher standard of achievement than 
either health or intellect will permit him 
to reach, but he will grow into a better, a 
stronger and more useful man because of 
his ideals and his effort. 

There is no profession, trade or business, 
whose members as a body have higher 
ideals than have lawyers as a class. We 
cannot deny that there are many among 
them with no higher aim than mere money- 
making, nor can we say that there are not a 
considerable number who are so destitute 
of character as to disgrace the Bar. Un- 
fortunately this is true. But such are the 
minority. The great majority are idealists 
who love justice, and seek it not only for 
clients but for society at large. 

They are not mere machines selecting and 
grinding out authorities by which the 
courts are to be bound. For where a well- 
considered case can be found in which the 
facts are identical, the law is settled and 
the court has but to follow it. There is 
no opportunity for controversy. The dis- 
cussions in court are, therefore, as a rule, 
in cases where there is no previous decision 
based upon precisely the same circumstances. 
The aim of both court and counsel is to work 
out justice in that special instance, and, 
at the same time, to establish a sound rule. 
To aid the court, counsel present principles 
which they deem pertinent, and emphasize 
the custom of the people relating thereto. 
This is vital because the foundation of our 
unwritten law lies in the habits and cus- 
toms of the people. 

It has often and truly been said, but 
never so well as in the address of James C. 
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Carter before this Association, that the 
people make the common law, because 
“‘we find it to spring from and rest upon 
the habits, customs and thoughts of a 
people, and from these a standard of jus- 
tice is derived by which doubtful cases are 
determined. The office of the judge is 
not to make it, but to find it, and, when 
it is found, to affix to it his official mark 
by which it becomes more certainly known 
and authenticated.’’ While this is so, 
yet the announcement of the law comes 
from the Bench. And for the most part 
it comes only after the court has had the 
benefit of the learning of counsel, which 
to be comprehensive and useful must em- 
brace knowledge of the people and their 
customs, as well as knowledge of principles 
established by prior decisions. In this 
Way our unwritten law, better known as 
the common law, has been so developed 
as to meet the exigencies of our wonderful 
growth and expansion, and of our compli- 
cated business and social conditions. 

Judges who are inspired by the highest 
patriotism and who love justice seem to 
play the leading part in this procedure, 
because upon the Bench is charged the 
duty of announcing the law and rendering 
judgment. It may well be doubted, how- 
ever, whether the public spirit, learning 
and ability of counsel contributes less than 
that of the court toward the just settle- 
ment of a majority of disputes. Be that 
as it may, there is no reason to doubt that 
our profession has contributed in a large 
degree toward that liberal measure of 
justice which we as a people enjoy to-day. 
I do not mean that the ideal has yet been 
reached. Far from it. But we can say, 
that many long steps toward it have been 
taken, since that period in England’s his- 
tory when controversies were decided by 
‘‘wager of battel.”’ 

Moreover, we can claim, and that, too, 
without fear of contradiction, that our 
people’s habits and customs bring the 
common law much nearer to the ideal 





than the statutes made and provided so 
plentifully. The reason for this is plain. 
The common law is expanded slowly and 
carefully by judicial decisions based on a 
standard of justice derived from the habits, 
customs and thoughts of a people. And 
lest the judge at nist prius may make a 
mistake, appeal is allowed to a court com- 
posed of a number of experienced and 
learned judges. These again have the 
assistance of the printed or oral arguments 
of counsel, or both. And they, free from 
prejudice and partisan bias, and animated 
by that love of justice which grows stronger 
and more all-pervading with its daily min- 
istration, seek with diligence and earnestness 
the true rule. So far as it is given us ‘to 
realize an ideal method of building the law 
of a people, we possess it. 

The proper function of the legislator is 
suppletory to that of the judge. He should 
strive to ascertain the growing but imperfect 
customs which spring from the effort of a 
people to correct errors, and give to them 
the dignity and force of law. This he 
often attempts to do, and frequently suc- 
ceeds. But the task of even the wise 
legislator is beset with difficulties. So 
many bills press upon his attention that 
if he had the wisdom of Solomon he could 
not master them in one short session. 
Many such bills are introduced by men 
who do not understand them, merely that 
they may gain the applause of the thought- 
less or the envious. Others are strike 
bills pressed in the hope of unlawful gain. 
Still others are presented from honest mo- 
tives, but with no appreciation that their 
enactment will work injury, while still 
more represent the effort of untrained 
legislators to enact into law what they 
mistakenly conceive to be the will of the 
people. 

More mischievous still, as a rule, are 
the bills pressed for passage in the interests 
of a political organization. | Experience 
teaches that comparatively few of the 
many bills of a legislative session are care- 
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fully considered by the body as a whole. 
Such consideration as the average bill has 
is in committee, and too often the majority 
of that committee is influenced by party 
organization, or by the Governor, or by 
some other leader who sees in it a party or 
factional advantage. And its final enact- 
ment is secured by the same influence that 
moved the majority to report it. In other 
words, supposed advantage, either for the 
party or individual members of it, is often 
made the occasion for statutes which other- 
wise would never appear on the statute 
books. Thus it happens that every year 
many statutes are passed which ought never 
to have been heard of. 

Every unnecessary and unwise statute 
is a blot upon the state escutcheon and a 
burden upon the public. This fact is so 
well appreciated in some states that the 
legislature is not permitted to meet every 
year. An illustration of the opinion of a 
lawyer, upon whom as Governor rested the 
responsibility of the exercise of the veto 
power as to many bills passed only this 
year by the legislature of the state of New 
York, is found in the fact that he vetoed 
thirty-seven, caused one hundred ninety- 
seven to be withdrawn, and permitted two 
hundred fifty to die for lack of his signature, 
making a total of four hundred eighty- 
four bills which, after passage through com- 
mittees and both houses, failed nevertheless 
to become laws because of the Governor’s 
action. While it is true that some whole- 
some and necessary statutes come out of 
such conditions like those [ have outlined, 
in more instances unnecessary or positively 
bad ones spring from them. 

One of the ideals of this Association is 
to elevate the standard of statute making, 
ani to stimulate harmony in legislation on 
the part of the several states, for it is so 
provided by the First and Eighth Articles 
of the Constitution. 

The First Article declares the object of 
our Association to be ‘‘to advance the 
science of jurisprudence, promote the admin- 








istration of justice and uniformity of legis- 
lation throughout the union, uphold the 
honor of the profession of the law, and 


encourage cordial intercourse among the 
members of the American Bar.”’ Of this 
statement of the purposes of the Association, 
Mr. James C. Carter in his President's 
Address happily said: “It recognizes the 
fact that though we are citizens of different 
states in some degree sovereign, we are yet 
one people, one immense human society 
with common interests, common hopes 
and a common destiny; that among the 
several concerns of that, as of every society, 
are its jurisprudence and legislation; that 
that great interest is, in large degree, under 
the care and control of the members of the 
legal profession; that it is their duty to 
reduce it to a science, to develop its useful- 
ness, to simplify it into uniformity, to 
correct any evil tendencies which may beset 
it, and to these ends to uphold the honor 
of the profession and inspire its members 
with a just conception of their high office.” 

The Eighth Article devolves upon the 
President the duty to communicate in the 
address, with which he is charged to open 
each annual meeting, ‘“‘the most  note- 
worthy changes in statute law and points 
of general interest made in the several 
states and by Congress during the preced- 
ing year.” 

The length of the sessions of several 
state legislatures, and the delay in printing 
the laws, has rendered it simply impossible 
to perform the task as thoroughly as it 
otherwise would have been done. In some 
instances it became necessary at a late 
hour to ask for copies of acts deemed the 
most notable in order to make as full a 
presentation as the conditions would admit. 
The result shows a degree of legislative 
activity hitherto unsurpassed. Nor is it 
surprising that it is so. 
number of years our people 
prosperity. Nearly every 
certainly every calling has 
it in some degree. Oppor- 


For a goodly 
enjoyed great 
individual and 
participated in 
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tunities for improvement and advance- 
ment were enjoyed by all. The food 
supply had become more widely diversified. 
The houses, apartments, or tenements in 
which people lived on the average improved 
and largely so. Thus it happened that 
nearly all not only realized that the country 
was making tremendous strides in material 
development, but also that each individual 
had some part in it. They knew, at least 
most of them did, that very large fortunes 
were being realized by some individuals — 
fortunes more colossal than had been accu- 
mulated during a like period at any other 
time in the world’s history. However, 
they were not envious, because the majority 
supposed them to have been honestly 
earned. It had been no part of American 
spirit or the American education to envy 
those who had been the more successful. 

At a time when our prosperity seemed 
greatest and our enjoyment of the material 
things of life was most general, suddenly 
the righteous wrath of the people became 
stirred, and justly stirred, by the unwel- 
come discovery that at least some of the 
large fortunes had not been fairly gained. 
Revelation followed revelation in quick 
succession of transactions in the domain of 
high finance, by which a few had been en- 
abled to add to their store at the expense 
of the many. 

The occasion thus presented called for a 
careful study of the situation by those 
engaged in state-craft. Many there were, 
doubtless, who attempted to perform this 
duty. Their purpose was to ascertain how 
wrongdoing became possible, and whether 
due in some part to direct legislation improp- 
erly procured, to inadequate legislation, 
or to a failure to enforce existing law on 
the part of those charged with the duty of 
its enforcement. The cause or causes being 
first ascertained, the next step in orderly 
procedure was to ascertain the needed 
remedies — remedies having for their pur- 
pose the punishment of the violators of 
the law and the prevention of similar 





abuses of the public in the future — re- 
medies which, while holding in check the 
wrongdoer, should save from spoilation or 
injury the innocent stockholders or bond- 
holders, who were in some measure the 
victims ‘of their representatives. 

Justice being the proper aim of all law 
and of all lawmakers, great care is required 
in such an emergency as that which came 
suddenly upon us, lest the innocent should 
suffer with the guilty, lest through ill- 
chosen and economically .unsound legis- 
lation the people as a whole should be made 
to suffer because of the faults committed 
by comparatively few. But those charged 
with this duty both because of official 


obligation and from love of country, were’ 


not permitted to work out these problems 
thus presented in that quiet and orderly 
way which should characterize a govern- 
ment of law. 

Indeed, when they had scarcely begun 
the task which the situation devolved upon 
them, the demagogues of the country, 
seeing their opportunity, seized it. They 
filled the land with denunciation not only 
of those who had been wrongdoers, but of 
all corporate interests of every kind. It 
mattered not to them that the great trunk 
lines of railroad contributing so largely to 
the magnificent and uniform development 
of the country, the street surface railroads, 
adding so largely to the comfort and con- 
venience of a vast contingent of our popu- 
lation, the great manufacturing plants, 
bearing their part in making up the wealth 
of the people, and many other industries 
requiring large amounts of capital, could 
not have been built at all but for the device 
of the corporation, which had enabled 
hundreds, and in some instances hundreds 
of thousands of persons to unite in the 
construction and operation of a single 
great undertaking. For their purpose was 
not the .patriotic one of discovering and 
applying remedies. Instead they sought 
power, political leadership and office. They 
sought them for selfish advantage, not for 
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the public weal. Therefore, they hesitated 
not because injustice would inevitably result 
from their forays against all wealth whether 
honestly or dishonestly gained, whether 
employed for public good or public harm. 

Remedies of course they proposed, for 
the politician cannot succeed by denun- 
ciation alone. Some of them, apparently 
oblivious of the fact that the powers con- 
ferred upon Congress by the federal con- 
stitution are enumerated powers, and that 
all other powers are by that instrument 
reserved to the states and to the people, 
professed to see in the assumption of federal 
control of corporations, the true remedy. 

These were divided into two principal 
classes. The first, and by far the larger 
class, insisted that through the commerce 
clause of the Constitution, Congress could 
devise a plan by which it could take con- 
trol of the insurance companies, trust com- 
panies, great railroad and other corporations. 
In this manner, Congress could relieve the 
states of their several duties and obligations 
to their own creations, and at the same 
time effectively relieve such corporations 
from state control. In that class, in addi- 
tion to the political leaders and other well- 
meaning persons who had not especially 
studied our Constitutions, both federal and 
state, were to be found some who were 
interested officially in insurance, railroad 
and other corporations. 

In the second class were to be found those 
who, while not disagreeing with the first 
class in the assumption that Congress 
possesses the power by the Commerce and 
Post Road provisions of the Constitution, 
to centralize the greater portion of powers 
of government in the federal government, 
nevertheless insisted that the remedy thus 
proposed was not broad enough. With 
them the remedy of remedies is for the 
federal government to acquire the railroads 
and operate them. 

There were those, however, who, mindful 
of the limitation of the powers of Congress 
and appreciating the wisdom of the Fathers 











in securing to the states local self-govern- 
ment, wisely took the ground that if the 
states had failed in the performance of 
duty, they should now proceed to repair 


such neglect. This class can be sub-divided 
into two parts, the first embracing those 
who deemed it wise to study the situation 
deeply, to provide for the immediate trial 
of existing remedies, and if the law be found 
inadequate in any respect, then to supple- 
ment it by such other statute or statutes as 
should be found needful. The second class 
composed of adherents to the power and 
duty of the state, opposed the slower and 
safer method of those who proposed to look 
before leaping, and loudly proclaimed the 
necessity for legislation that should tear 
up that which is, both root and branch, 
and start anew. 

In the circumstances to which I have of 
necessity made but brief and inadequate 
allusion, the legislatures of many of the 


states assembled. That the majority of 
their members were animated by good 
purposes, I doubt not. Naturally they 


wished to meet what seemed to them the 
honest desire of their constituents, that all 
abuses be remedied. But the majority 
had neither the time nor the training to 
enable them in one short session, crowded 
with hundreds of bills, to go to the bottom 
of so vast a subject. Hence they were 
unable to say whether certain abuses were 
due to the inadequacies of law or to the 
failure of the authorities to the 
law. Nor had they opportunity to make 
such a study of the bills presented as would 
enable each to determine for himself whether 
each bill was needed or whether it was 
prepared on right lines. In support of that 
assertion, I direct your attention to the 
fact that over twelve hundred bills were 
passed by the legislature of my own state, 
although four hundred eighty-four of them 
from becoming laws by 


enforce 


were prevented 
advisory or other action on the part of the 
Governor. What a commentary on hasty 
legislation is to be found in the action of a 
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Governor who keeps nearly five hundred 
bills from becoming laws! And the Speaker 
of the Assembly which passed all these 
bills, as he surveyed the winter’s work 
from a Chautauquan platform, said: “It 
is a terrible death to be governed to death. 
In my judgment we have laws enough.’’ 

But the New York legislature does not 
rank as the leader in hasty legislation, for 
a much smaller state made over a thousand 
laws in two months. Think of it, you who 
have spent all your lives in the study of 
the law. Could you ascertain the neces- 
sity for, let alone critically examine the 
phraseology of a thousand laws in two 
months? 

An interesting feature of some of the 
legislation of the year is to be found in the 
efforts made to prevent the railroad cor- 
porations from contesting the validity of 
statutes in the courts. Under the Minne- 
sota statute, for instance, if the General 
Counsel of a railroad corporation should 
advise, on request for his opinion by his 
client, that the rates prescribed by the 
statute were confiscatory and, therefore, 
in violation of the due process of law pro- 
vision of the Constitution, immediately 
he would be liable to be taken from his 
office to some remote county of the state 
and imprisoned in the county jail for ninety 
days. 

The material changes in state legisla- 
tion are so many and the report of them 
so voluminous, that I have embodied them 
in the appendix, which follows this address. 
In this connection, I beg the members of 
the General Council to be assured of my 
keen appreciation of the valuable infor- 
mation reported by them. If the report 
has merit, the credit is largely due to their 
suggestions. 

Some of the hasty legislation, disclosed 
by these various volumes reporting either 
the entirely new laws of the states or the 
amendments to old ones, is due, in part 
at least, to an agitation in favor of the 
assumption of a larger measure of control 





by the Federal Government. The argu- 
ments in favor of action in that direction 
by the federal authorities have been based 
to a considerable extent on the assertion 
that the states have failed in their duty. 
The specific charge has been made that, 
through their action, legislation has been 
secured distinctly in aid of corporate schemes 
which have developed into corporate evils; 
that efficient remedial legislation has been 
defeated; and that administrative officials 
have permitted acts in defiance of law, 
until men standing at the head of great 
corporate interests have dared openly to 
disregard it. 

Most of the intelligent men of my state 
and its immediate neighboring states would, 
I think, concede this to be in some measure 
true. But the admission does not make 
the charge any the more palatable. In- 
stead it tends to arouse the public-spirited 
citizen from his lethargy and to stimulate 
him to demand local civic righteousness, 
while the public servant, on the other 
hand, seeks to hide from his constituents 
the consequences of his failure to do his 
duty by much denunciative speaking, coupled 
with efforts toward law making and law 
enforcing in harmony with his loud accusa- 
tions. ; 

Now, he who surveys the action of the 
legislative and executive departments of 
the state governments during the last few 
months, cannot with truth say that they 
have been inactive during this period. Nor 
can he say that the federal government 
has been more active or more drastic in its 
action than have the states. But it can 
be said, and therefore it should be said, 
that the federal government began the 
crusade. Therein was to be found, it 
seems to me, the sole basis for the assump- 
tion that the federal government, had it 
possessed the power, would have done 
better than the states. That assumption, 
considered in the light of the circumstances 
preceding and possibly inducing it, presents 
but a feeble argument in favor of taking 
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away any authority now enjoyed by the 
states in order to confer it upon the national 
government. And yet many honest, pa- 
triotic men who think otherwise, men who 
believe that it were better that the states 
were shorn of much of their power, seeing 
the neglect of officials or citizens, or both, 
in the state or states to which they owe 
allegiance, would abandon all attempts to 
right the wrongs, surrender jurisdiction, 
and pass the responsibility on to the federal 
government. 

There was ardent support for a strong 
centralized government prior to the adop- 
tion of our present system. In the begin- 
ning, the advocates of this idea could see 
only failure in the plan adopted. Alniost 
a century and a quarter of actual experience 
has shown that they were mistaken — so 
mistaken that nearly a century later, after 
studying the federal constitution in the 
light not only of the circumstances sur- 
rounding its drafting, but also of its prac- 
tical working, Gladstone characterized it as 
“The most wonderful work struck off at a 
given time by the brain and purpose of 
man.’’ When these words were written 
probably few of our people would have 
disagreed with him. 

But finding now many abuses under 
the present distribution of powers, some 
turn to their redistribution as furnishing 
what seems to them the only hope of relief. 
They urge that the powers conferred may 
have been judiciously distributed when the 
federal Constitution was created, but that 
the country has so expanded and condi- 
tions have become so changed as to present 
a situation so widely different as to require 
changed treatment. 

So far as this argument implies that the 
Constitution should be so amended as to 
confer further powers upon the national 
government, it is not my purpose to con- 
sider it. The Constitution has proved 
the wisdom of the men who perfected it. 
No one provision better demonstrates this 
fact than that providing for the method of 








amendment, under which fifteen articles 
have to this time been added. In the 
course of time there will no doubt be others. 
Perhaps one outcome from the present 
situation and the resulting discussion, will 
be a proposed amendment to the Constitu- 
tion of the United States. Until its appear- 
ance, the discussion of the merit of such a 
measure can be postponed. We have now 
to deal with a very different question. 

Indeed, it is claimed that, from the 
adoption of the Federal Constitution down 
to the present time, we have proceeded 
upon the mistaken assumption that certain 
powers supposed to belong to the states, 
did in fact reside in the national govern- 
ment —an assumption which has_ been 
shared by representatives of the various 
powers of the federal government, as well 
as by the like representatives of the state 
governments. While no one, to my knowl- 
edge, has stated the question in terms so 
broad as that just used, nevertheless, in 
the end, it amounts to this, if the present 
claim is allowed, that powers hitherto 
exercised by the states with the knowledge 
and consent of the federal government, 
may now be exercised by the federal 
government. The only foundation for this 
doctrine would be the assertion that the 
powers were wrongly exercised in the first 
instance and that ever since the states have 
usurped the functions of the national 
government. 

This must be so, since the enumerated 
powers vested in the federal government 
and the powers reserved to the states and 
to the people by the Constitution and in the 
First Amendment, comprising ten articles, 
have not been changed. The Thirteenth, 
Fourteenth and Fifteenth Amendments in 
no wise relate to the powers now being 
considered. The Constitution as to them 
stands as it did in the beginning. It seems 
rather late to argue after a century of 
judicial and political interpretation, with 
the acquiescence of every department of 
both state and federal governments, that 
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the Constitution is not after all what it 
has seemed to be all] these years. That, 
as a matter of fact, although a contrary 
opinion has been unanimously entertained 
for a century, the federalists achieved in 
great measure the victory for which they 
strove. 

It is however true, that, on every hand, 
we hear not only suggestions of a broader 
control by the federal government of cor- 
porations than the Constitution seems to 
warrant, but also arguments to the effect 
that, while the necessary power is not to 
be found among the enumerated powers in 
the Constitution, the desired result may be 
brought about under the inherent or sov- 
ereign powers of government. 

The claim for federal control has been 
made by representatives of insurance inter- 
ests as a measure of relief from state super- 
vision, and by certain railroad officials for 
practically the same reason. One of the 
latter in a recent address, after stating that 
a railroad not engaged in interstate traffic 
is subject to the jurisdiction of the state, 
said: ‘‘When, however, it engages in inter- 
state traffic by interchanging with other 
roads extending beyond the state, it thereby 
becomes interstate, and its situation under 
the law is entirely changed. It has become 
subject to the whole body of the federal 
law relating to interstate common carriers, 
and has removed itself from all state laws 
governing the same _ subject.’’ He also 
said: ‘I believe that the capitalization of 
the railroads should be directly under the 
federal law, which would provide federal 
authority to construct and operate a rail- 
road, the purpose of which is to engage in 
interstate traffic either over its own rails or 
through connecting lines.” 

Officials and others have suggested vari- 
ous schemes having for their object the 
bringing of railroads, other corporations and 
interests under the exclusive control of the 
federal government. To that end national 
incorporation has been proposed, as has also 
a federal license system, the plan of the 





latter being to prohibit common carriers 
and others interested in commerce from 
participating in interstate commerce with- 
out a license, the license only to issue upon 
an agreement to obey all federal require- 
ments. 

The aim of the movement in so far as it 
relates to railroads and one of its purposes 
have been stated as follows: 


“There must be vested in the federal 
government a full power of supervision and 
control over the railways doing interstate 
business. It must possess the power to 
exercise supervision over the future issu- 
ance of stocks and bonds, either through a 
national incorporation (which I should pre- 


fer) or in some similar fashion. The fed-’ 


eral government will thus be able to prevent 
all overcapitalization in the future; to pre- 
vent any man hereafter from plundering 
others by loading railway properties with 
obligations and pocketing the money instead 
of spending it in improvements. ”’ 


Another contention of far-reaching im- 
port, is that the power of Congress to regu- 
late commerce, which has been held to 
include the right to regulate the instrumen- 
talities through which interstate commerce 
is conducted, involves the power to regulate 
the producer of articles of commerce which 
may or may not be destined to enter later 
into interstate commerce. It is insisted 
that any attempted regulation may be 
made effective by prohibiting the goods of 
the manufacturer or the crops of the farmer 
from the channels of interstate commerce. 
These various contentions, some of them so 
new and so startling, represent only a few 
of the many. 

The object which their advocates have in 
view is undoubtedly laudable. But that is 
not enough, if in the execution of their 
plans, they violate the Federal Constitution 
and directly lead toward the destruction of 
our dual government. Washington’s solemn 
admonition, in his farewell address, as to 
our duty in such an emergency, should be 
faithfully adhered to. He said: “If in the 
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opinion of the people the distribution or 
modification of the constitutional powers 
be in any particular wrong, let it be cor- 
rected by an amendment in the way which 
the Constitution designates. But let there 
be no change by usurpation; for though this, 
in one instance, may be the instrument of 
good, it is the customary weapon by which 
free governments are destroyed. The pre- 
cedent must always greatly overbalance in 
permanent evil any partial or transient 
benefit which the use can at any time 
yield.” 

The Fathers who framed our Constitu- 
tion as well as those of the original thirteen 
states, had a wholesome fear of arbitrary 
power. They sought to limit governmental 
power by law, the source of which should 
be the people — the states to be supreme 
as to all matters, and to exercise all powers 
except those specifically granted to the 
national government, the constitution of 
each state to be the supreme law and cap- 
able of amendment only by its people. 

In this way the three departments of gov- 
ernment were to be held in check and their 
several powers added to or diminished from 
time to time as the wisdom of the people 
should direct. And upon the Judiciary 
devolved the duty of preventing violations 
of the supreme law —a duty which has 
been faithfully executed. Guided by the 
ideas and principles which prevailed in the 
creation of the state governments, the 
framers prepared the Constitution under 
which our national government came into 
existence. Every power with which it was 
deemed necessary to endow the national 
government was given to it, and in the 
exercise of these it was made supreme. To 
prevent any possible assertion by the 
national government of inherent powers, 
those assigned to it were carefully and ex- 





pressly enumerated. 

But to avoid even the possibility of a 
contrary claim, the Constitution was at 
once amended by the addition of ten articles 
—every one of which operated as a re- 





straint upon the national government. The 
last one, not only disclosing the intent with 
which the Constitution was framed, but 
establishing beyond even the possibility of 
cavil, that the national government is lim- 
ited to the powers specified in the Constitu- 
tion creating it, reads: ‘‘The powers not 
delegated to the United States by the Con- 
stitution, nor prohibited by it to the states, 
are reserved to the states respectively or to 
the people.”’ Other powers have since been 
granted and in the future still others may 
be given, but the Constitution as it now 
stands forbids the exercise of any powers 
other than those granted by it. It leaves 
no room for finding in the language of the 
Constitution a claim that there are certain 
unmentioned and inherent powers which 
the federal government may exercise. 

That claim has, however, been made in 
the Supreme Court of the United States on 
more than one occasion, only to be denied 
by it. Quite recently, and in that interest- 
ing and most important case, Kansas v. 
Colorado, the court was compelled by the 
contention of the government of the United 
States to pass upon its claim to exercise 
certain unmentioned powers as inherent and 
sovereign. While the suit was between 
Kansas and Colorado, the United States 
intervened, claiming, as stated by Mr. Jus- 
tice Brewer, that ‘‘the determination of the 
rights of the two states inter sese in regard 
to the flow of waters in the Arkansas River, 
is subordinate to a superior right on the 
part of the national government to contro] 
the whole system of arid lands. That in- 
volves the question whether the reclama- 
tion of arid lands is one of the powers 
granted to the national government.”’ Con- 
tinuing, the court says: ‘‘as heretofore 
stated, the constant declaration of this 
court from the beginning is that this gov- 
ernment is one of enumerated powers. 
The Government, then, of the United 
States, can claim no powers which are not 
granted to it by the Constitution, and the 
powers actually granted, must be such as 
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are expressly given, or given by necessary 
implication.’ Story, ¥., in Martin v. Hunt- 
ter’s Lessee, 1 Wheat., 304, 326. ‘The 
Government of the United States is one of 
delegated, limited, and enumerated powers.’ 
United States v. Harris, 106 U. S., 629, 
635.” 

The court then considered the powers 
conferred on Congress by Section 8 of 
Article 1, emphasizing its conclusion that 
they bestowed upon Congress no authority 
over arid lands. In the course of the dis- 
cussion of that subject, the court cited with 
approval the canon of construction laid 
down by Chief Justice Marshall in McCul- 
lough v. Maryland, 4 Wheat., 405, adding, 
“Yet while so construed, it still is true that 
no unmentioned power passes to the na- 
tional government or can rightfully be 
exercised by the Congress.”’ 

Examining the claim of the government 
that congressional authority over arid land 
is given by Section 3 of Article 4, which 
prescribes in part that ‘‘ The Congress shall 
have power to dispose of and make all 
needful rules and regulations respecting the 
territory or other property belonging to the 
United States,” the court says: ‘But 
clearly it does not grant to Congress any 
legislative control over the states, and must 
so far as they are concerned, be limited 
to authority over the property belonging 
to the United States within their 
limits. Appreciating the force of this, 
counsel for the government relies upon ‘the 
doctrine of sovereign and inherent power,’ 
adding ‘I am aware that in advancing this 
doctrine I seem to challenge great decisions 
of the court, and 1 speak with deference. 
His argument runs substantially along this 
line: All legislative power must be vested 
in either the state or the national govern- 
ment; no legislative powers belong to a 
state government other than those which 
affect solely the internal affairs of that 
state; consequently all powers which are 
national in their scope must be found 
vested in the Congress of the United States. 





But the proposition that there are legisla- 
tive powers affecting the nation as a whole 
which belong to, although not expressed in 
the grant of powers, is in direct conflict 
with the doctrine that this is a government 
of enumerated powers. That this is such 
a government clearly appears from the 
Constitution, independently of the Amend- 
ments, for .otherwise there would be an 
instrument granting certain specified things 
made operative to grant other and distinct 
things. This natural construction of the 
original body of the Constitution is made 
absolutely certain by the Tenth Amend- 
emt... . 


‘““We are not here confronted with a ques-. 


tion of the extent of the powers of Congress, 
but one of the limitations imposed by the 
Constitution on its action, and it seems to us 
clear that the same rule and spirit of con- 
struction must also be recognized. If pow- 
ers granted are to be taken as_ broadly 
granted and as carrying with them author- 
ity to pass those acts which may be reason- 
ably necessary to carry them into full exe- 
cution, in other words, if the Constitution 
in its grant of powers is to be so construed 
that Congress shall be able to carry into 
full effect the powers granted, it is equally 
imperative that where prohibition or limi- 
tation is placed upon the power of Congress 
that prohibition or limitation should be 
enforced in its spirit and to its entirety. 
It would be a strange rule of construction 
that language granting powers is to be 
liberally construed, and that language of 
restriction is to be narrowly and technically 
construed. Especially is this true when in 
respect to grants of powers there is as here- 
tofore noticed the help found in the last 
clause of the eighth section, and no such 
helping clause in respect to prohibitions 
and limitations. The true spirit of consti- 
tutional interpretation in both directions is 
to give full, liberal construction to the lan- 
guage, aiming ever to show fidelity to the 
spirit and purpose.”’ 


In this last sentence of Mr. Justice Brewer 
is to be found the just rule by which the 
courts, the Congress and the citizen can 
determine with reasonable certainty whether 
proposed federal action is within its author- 
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ity, or constitutes a usurpation of the 
powers of the states. Is it fairly within 
the spirit and purpose of some one of 
the grants of power? If so, then the 
action is justified. Otherwise he who 
supports it is not faithful to the Constitu- 
tion. 

The recent claims for federal intervention 
in directions heretofore unheard of, are 
based upon the Commerce and Post Road 
provisions of the Constitution. As to the 
first, the Constitution says the Congress 
shall have power ‘“‘to regulate commerce 
with foreign nations, and among the sev- 
eral states, and with the Indian tribes.’’ Is 
it within the spirit and purpose of that 
provision, that Congress may control the 
manufactures and all other productive in- 
terests of the states, whether controlled by 
individuals, or corporations, the creations 
of the state? The answer of even a casual 
student of the Constitution and the condi- 
tions surrounding its making, must be in 
the negative. Nor is authority lacking to 
support the proposition that production is 
not commerce (Kidd v. Pearson, 128 U. S., 
1). And it is authority to regulate inter- 
state commerce, not production within a 
state, that the Constitution confers upon 
Congress. An attempt, therefore, to deny 
to the harmless and useful products of a 
state entry into interstate commerce would 
violate the letter and spirit of the Consti- 
tution. Such a proposition, I believe, would 
not survive the test of constitutionality in 
the Supreme Court. But the result of even 
an attempt on the part of Congress to seize 
the power of the states and deprive them of 
so large a measure of control would be 
most unfortunate. 

It is not my purpose to discuss the merits 
of the various claims for an increase of the 
federal power at the expense of the states. 
In the end such of them as are favorably 
acted upon by Congress, will have to pass 
the test of constitutionality before that 
greatest of all courts, the Supreme Court of 
the United States, and such statutes will 





stand or fall as they show, or fail to show, 
fidelity to the spirit and purpose of the 
Constitution. 

The attempts, however, on the part of 
the federal government to despoil the 
states of the powers and functions belonging 
to them, will not tend to smoothness in the 
working of our dual scheme of government. 
Already it has had its effect. The indigna- 
tion of the governing forces of many of the 
states is already aroused. It is shown in 
the legislation of the year. It had not a 
little to do, in my judgment, with the re- 
cent conflict of judicial authority in North 
Carolina. 

From many quarters for the past two 
years have come the iteration and re-itera- 
tion of the necessity for the assumption of 
federal control, based in the main on the 
feebleness or neglect of the state govern- 
ments. The tide of speech and writing, 
if not of public sentiment, has been so 
strong that only here and there could be 
found a person who would attempt to 
stand against it. When he was found, 
his motives were discredited. So, when a 
judge in the performance of what he un- 
doubtedly conceived to be his duty, re- 
strained the operation of the legislation of 
a sovereign state, it seemed to some, doubt- 
less, but the culmination of a series of assaults 
by the federal government upon state 
governments. And yet we know that, 
by the Fourteenth Amendment, the power 
has been confered upon the courts of the 
United States to set aside state statutes, 
and state constitutions as well, if they 
deprive any person of life, liberty or prop- 
erty without due process of law. 

It was the understanding, I dare say, of 
the great majority of the people who voted 
for it, that the purpose of the amendment 
was to protect the negro. But it was not 
so limited in terms, for, indeed, its language 
embraces every person. And while that 
amendment remains a part of the Con- 
stitution, the federal courts have juris- 
diction to pass upon the question whether 
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a given statute does or does not violate 
the Fourteenth Amendment. 

While this is so, it seems to me that 
courts, both federal and state, should always 
bear in mind that comity which has thus 
far enabled the dual jurisdictions to work 
together so harmoniously for the public 
good. And, further, that care should be 
taken that the procedure shall evince that 
deliberation that doth so become a judge 
at all times, and especially when the object 
of an action is to declare void the deliberate 
act of the legislative department of a state 
government. I have in mind an action 
in which application was made for injunc- 
tion, but, before granting it, counsel 
representing the state, as well as those 
representing the plaintiff, were heard fully. 
The judge wrote his opinion and then 
granted an injunction upon conditions that 
would safeguard to the last penny every 
person interested. The right to grant an 
injunction under such circumstances cannot 
be denied, but the propriety of granting, 
on an ex parte application, an injunction 
which refuses effect to a statute can and 
should be questioned. 

A statute, upon the face of which no im- 
perfection appears, and which will stand, 
unless it can be proved that it will prevent 
the property affected from earning a rea- 
sonable return for the investment, is pre- 
sumptively constitutional. Its 
therefore, is not a matter to be suspended 
for light reasons. 
tation in saying that in many such cases 
an appeal to the discretion of a judge that 
injunction issue could well be denied until 
after trial. 

The abuses lying at the foundation of 
the earnest but sometimes reckless groping 
for remedies, must be checked. And if it 
were necessary, in order to promote this 
to pass through these 
many of which will prove destructive of 
the rights and interests of a multitude of 
innocent and it 
For the property, the ser- 


operation, 


Indeed, I have no hesi- 


result, processes, 


honest persons — still 


would be well. 





vices and even the life of a citizen should 
be cheerfully sacrificed on the altar of the 
country’s necessities. 

So much of it though is unnecessary 
—aye, worse than that, so much of it is 
deliberately mischievous, prompted by the 
same spirit that cries out, ‘“Away with 
law and its restraints! Lynch him! Lynch 
him!”’ that every patriotic student of the 
times, while hoping for the best, fears that 
the consequences will be disastrous unless 
we again take up and press forward in all 
earnestness the shibboleth of the Fathers, 
‘A Government of Laws, not of Men.”’ 
When we do this, we shall find a faithful 
adherence to the constitutional plan of the 
Fathers, to-day as nearly ideal as it seemed 
to them. We shall love the common law 
as we have inherited and ‘developed it in 
this country, because as a body of law it 
approaches more nearly to the ideal, in 
that its standard of justice is furnished by 
the people themselves. Hence, the bet- 
ter and higher the civilization, the more 
nearly does the common law approach the 
ideal. 

And we shall give more attention to 
statute making. We shall have less of it, 
but that which we do have will be of better 
quality. It will not attempt to cover the 
common law field. It will supplement 
the common law, substituting a new rule 
for the old, occasionally, and providing 
reasonable regulations for its citizens and 
its corporate creations. What method will 
be adopted by which the necessity and 
efficacy of a proposed statute shall be 
determined before its passage, cannot be 
safely predicted. But that it would be wise 
to have it first passed upon after argu- 
ment by a tribunal the equal of the best 
appellate courts in this country, seems 
to me very clear. Then would our statute 
law be developed with wisdom and caution, 
instead of being ground out from a legis- 
lative hopper at the rate of five hundred 
laws a month, as has been done in more 
than one state this year. 
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Now, what can we, as individuals, do to 
realize our ideals? Many of you are doing 
much. Some are most intelligently pres- 
sing on a movement which originated with 
this Association, having for its purpose 
uniformity of law in the several states on 
certain important subjects. Many of our 
committees devote time and labor to the 
advancement of the causes committed to 
them by the Association. There is still 
more, however, that you can do and that 
you ought to do. The members of this 
Association who are in general agreement 
with the proposition that we should make 
haste slowly in legislation, both state and 
national, and that until amended, the 
Constitution should be adhered to accord- 
ing to its spirit and purpose, have an oppor- 
tunity to help on toward our ideal, an 
opportunity for which your great legal 
knowledge, your high characters, your skill 
in the use of both tongue and pen, and 





your undaunted courage pre-eminently fit 
you. 

You cannot move legislators crazed with 
ambition. But the people can, and will 
do so when they fully understand the 
situation. And we need never fear they 
will not understand it after a time. But 
the people should be informed now. Do 
not forget, however, that if you attempt it, 
you will be denounced by the demagogue 
and cartooned by the yellow press, a fate 
which has come to the few who have appealed 
to reason and to justice. These tactics 
have enforced silence upon many whose 
hearts have prompted them to point out 
the danger of government by passion. 
But they cannot keep silent the earnest 
lawyers of this country for a minute after 
they have determined that duty calls them 
to speak out. God grant that the hour of 
that determination is at hand. 


New York, N. Y., August, 1907. 
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THE NATION 


AND THE CONSTITUTION 


By Hon. CHartes F. AmIpon. 


E have a constitutional theory and 

a constitutional practice, and, as 
often happens in such cases, the one is not 
precisely the same as the other. According 
to our theory, as lately declared by the 
Supreme Court, ‘‘ The Constitution is a writ- 
ten instrument; as such its meaning does 
not alter. That which it meant when 
adopted it means now. Being a grant of 
powers to a government, its language is gen- 
eral, and as changes come in social and 
political life it embraces in its grasp all new 
conditions which are within the scope of the 
powers in terms conferred. In other words, 
while the powers granted do not change, 
they apply from generation to generation 
to all things to which they are in their nature 
applicable. This in no manner abridges the 
fact of its changeless nature and meaning. 
Those things which are within its grant of 
power, as those grants were understood 
when made, are still within them; and those 
things not within them remain still excluded. 
As said by Mr. Chief Justice Taney in Dred 
Scott v. Sandford, 19 Howard, 393, 426: 
‘As long as it continues to exist in its 
present form it speaks not only in the same 
words, but with the same meaning and 
intent with which it spoke when it came 
from the hands of its framers.’’’ Such is 
our constitutional theory. Now listen to an 
accurate statement of our practice: 

“It is evident when one considers the 
nature of a rigid or supreme constitution that 
some method of altering it so as to conform 
to altered facts and ideas, is indispensable. 
... Since modifications or developments 
are often needed, and since they can rarely 
be made by amendment, some other way 
of making them must be found. The 


ingenuity of lawyers has discovered one 
method in interpretation; while the dex- 
terity of politicians has invented a variety 
of devices whereby legislation may extend, 








or usage may modify the express provisions 
of the apparently immovable and inflexible 
instrument. . . . The interpretation which 
has thus stretched the Constitution to cover 
powers once undreamt of, may be deemed 
a dangerous resource. But it must be 
remembered that even the constitutions we 
call rigid must make their choice between 
being bent and being broken. The Ameri- 
cans have more than once bent their Consti- 
tution in order that they might not be 
forced to break it. ... And it has stood 
because it has submitted to a process of 
constant though sometimes scarcely percep- 
tible change which has addpted it to the 
conditions of the new age.” 

This is not the language of a reforming 
legislature or a usurping executive; it is the 
careful and deliberate judgment of a great 
scholar and great statesman, one of the 
most competent living authorities on com- 
parative constitutional law, Mr. James 
Bryce. It must be accepted as an accurate 
summary of our national history, made by 
one who brought to the subject no partisan 
bias or preconceived theories. 

But if it is thought that an American 
alone is competent to speak upon this sub- 
ject, we may hear both our constitutional 
theory and our constitutional practice from 
our own highest authority, the late Judge 
Cooley. “‘ A constitution is not to be made 
to mean one thing at one time, and another 
at some subsequent time, when the circum- 
stances may have so changed as, perhaps. 
to make a different rule in the same case 
seem desirable. A principal share of the 
benefit expected from written constitutions 
would be lost if the rules they established 
were so flexible as to bend to circumstances 
or be modified by public opinion. ... A 
court or legislature which should allow a 
change in public sentiment to influence it 
in giving to a written constitution a con- 
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struction not warranted by the intention | 
of its founders, would be justly chargeable | 


with reckless disregard of official oath and 
public duty.”” Thus Judge Cooley declares 
our theory in his Constitutional Limitations. 

Now let him speak as a historian in his 
History of Michigan: 

‘‘ No instrument can be the same in mean- 
ing to-day and forever and in all men’s 
minds. As the people change so does their 
written constitution change also. They see 
it in new lights and with different eyes: 
events may have given unexpected illumi- 
nation to some of its provisions, and what 
they read one way before they read a very 
different way now. . . . We may think we 
have the constitution all before us, but for 
practical purposes the constitution is that 
which the government in its several depart- 
ments, and the people in the performance 
of their duties as citizens, recognize and 
respect as such, and nothing else is. Cer- 
vantes says: ‘ Every one is the son of his 
own work.’ This is more emphatically true 
of an instrument of government than it can 
possibly be of a natural person. What it 
takes to itself, though at first unwarrantable, 
helps to make it over into a new instrument 
of government, and it represents at last the 
acts done under it.” 

‘At this time when constitutional ques- 
tions’ are being discussed with unusual 
zeal, it has seemed to me worth while to 
bring before us in a single vision both these 
aspects of our constitutional life. They 
have seldom been looked at together, but 
in debate each side has put forward the 
one or the other according to its immediate 
needs. They embody the progressive and 
conservative forces of the nation. To give 
over the entire field to either would be 
equally disastrous. If we accept the notion 
that our Constitution is absolutely rigid and 
changeless, our government becomes a kind 
of legal Calvinism, logically perfect, per- 
haps, but wholly unfit for life. The national 
growth would be cramped and arrested, 
and confined to a purely historic mould. 





The dead hand of the past is oppressive 
when laid upon property, but becomes 
the worst form of tyranny when laid upon 
the powers of government. On the other 
hand, if we exalt our constitutional prac- 
tice to be the only rule of conduct, all the 
benefits of written constitutions are swept 
away. The government becomes solely 
a control by the majority. Oblivious of 
the wisdom of the past, it is ruled by the 
passions and prejudices of the hour. The 
nation has been wiser than the partisans 
of either our theory or our practice. In 
utter disregard of nice logical consistency, 
it has insisted upon combining them both, 
and in their union has found that mingling of 
flux and permanence which constitutes the 
living principle of every great historic nation. 

A people situated as we are is without 
the steadying forces which alone can give 
a wholesome and _ beneficent political 
growth. We have none of the usages 
and traditions of a historic nation. We 
are not only new in time, but new in con- 
dition. We started in a new world, remote 
from all old-world associations, and pro- 
foundly conscious of our freedom. In 
throwing off the abuses of the past the 
tendency has been to discard the wisdom 
of its experience. The written constitution 
supplies this steadying influence. It has 
done for us what custom, tradition, estab- 
lished order and historic life do for the 
nations of the old world. In it we have 
treasured up for ourselves the wisdom of 
the past, not merely as a measure of govern- 
mental power, but also as a test of govern- 
mental policy. 

We are much nearer an absolute democ- 
racy now than when the Constitution was 
adopted, and have a correspondingly in- 
creased need of its restraining force. Most 
of those nice restraints which its framers 
sought to interpose between the people 
and their government have been abolished 
in practice. The only one that is left, the 
indirect method of electing senators, is 
rapidly disappearing. Party organization 
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was for many years a check, but its con- 
servative force has been greatly weakened 
through the primary election in which the 
people by direct action nominate as well 
as elect their officers. When the govern- 
ment was established, the means for organ- 
izing and expressing public opinion were 
comparatively feeble. To-day the mail, 
the telegraph, the telephone, the press, 
gather and proclaim that opinion so fully 
and swiftly that all may speak and all 
may hear, and the condition is much as if 
the nation was daily assembled in a great 
Athenian council. Public opinion has also 
been organized in a thousand forms of 
unions, parties, and business, and in that 
way given a manifold intensity. As a 
consequence the officers of government are 
becoming less and less representatives 
clothed with an independent judgment, 
and are becoming more and more delegates 
to execute the popular will with which 
they are in constant communication. The 
practical significance of these changes is 
manifest. The force of passion and preju- 
dice has been immensely increased, and at 
the same time the checks upon it have 
been greatly diminished. The Constitution, 
and that alone, remains between the people 
on one side, and personal liberty and private 
property on the other. Triumphant democ- 
racy, having swept away all other bounds, 
now stands face to face with the instrument 
itself. 

For the first century the Constitution 
was worshiped by all classes, no less by 
those who demanded its strict, than by 
those who demanded its liberal construc- 
tion; but within the last twenty years there 
has arisen a cult who regard its limitations 
as productive of more harm than good. 
Mr. Bryce notices this new doctrine in his 
essays published in 1901, and since that 
date it has experienced rapid growth. 
One hears it frequently among the advo- 
cates of social reform. It is a distinct 
feature of the journalism of trade unions. 
At nearly all academic centers will be 





found one or more members who are giving 
to it a body of philosophy. They believe 
that the Constitution serves its only bene- 
ficent purpose when it is used as a standard 
to which public opinion may appeal in 
judging of the acts of government; that the 
legislature and not the courts, should be, 
the arbiter of constitutional law. This 
view, of course, overlooks our democratic 
society, and our lack of historic moorings, 
and by a superficial generalization applies 
to our Constitution the same principle as 
obtains among those nations of Europe 
which have similar instruments. This doc- 
trine goes to the very foundation of our 
system of government. A more baneful 
heresy could not find lodgment among our 
people; and yet I know of no method by 
which it could be given more substantial 
help than by the vigorous teaching and 
rigorous enforcement of the rule that the 
Constitution speaks the same meaning yes- 
terday, to-day and forever, and that those 
who are charged with its interpretation will 
be guided by this purely scholastic spirit. 

Of late we have heard quoted again and 
again, from the bench and from the plat- 
form, the language of Chief Justice Taney 
in the Dred Scott case, that the Constitution 
“Speaks not only in the same words, but 
with the same meaning and intent with 
which it spoke when it came from the 
hands of its framers.’”’ The only objection 
to that fine phrase is that it is not true. 
The exact contrary would be nearer the 


| truth. viz: That not a single distinctive 


word or phrase in the Constitution has the 
same meaning to-day which it had when 
that instrument came from the hands of its 
framers. Such language is as reprehensible 
from that side of the controversy as on the 
other side are the words of the impassioned 
phrasemaker referred to by Senator Knox 
in his very able address at Yale. With a 
practical and rapidly progressive people 
like ours, the pharisaical doctrine that the 
nation exists for the Constitution instead 
of the Constitution for the nation, can 
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never obtain permanent acceptance. The 
Constitution performs its chief service when 
it holds the nation back from hasty and 
passionate action, and compels it to inves- 
tigate, consider, and weigh until it is made 
sure that the proposed action does not 
embody the passion of the hour, but the 
settled purpose of the years. A changeless 
constitution becomes the protector not 
only of vested rights but of vested wrongs. 
As Bacon says, “He that will not apply 
new remedies must accept new evils, for 
time is the greatest innovator. . ..A 
froward retention of custom is as turbulent 
a thing as any innovation.”’ <A constitution 
which fixedly restrains a people from cor- 
recting their actual evils, becomes associated 
in the popular mind with the evils them- 
selves. When it performs that role, as 
ours once did, it becomes in the estimation 
of reformers a ‘‘compact with hell,’’ and 
enlightened statesmen appeal from its pro- 
visions to a “higher law.” 

But it is now insisted with a zeal such as 
has not been heard since John Taylor of 
Carolina, that if the Constitution is to be 
changed it must be done in the manner 
which the instrument itself provides for its 
amendment. To say that, however, is to 
say that it shall not be changed at all, for 
we are taught by a century of our history 
that the Constitution can no longer be thus 
amended. Since 1804 more than two 
thousand amendments have been proposed. 
Many of them have been the subject of 
much public discussion, have found a place 
in party platform; some have received the 
requisite vote of one branch of Congress; 
but with the exception of the war 
amendments, all have failed of adoption. 
The first twelve amendments may be 
regarded as merely formal, or as the result 
of the forces which produced the instrument 
itself. It required the fierce passions 
aroused by the Civil War to bring about the 
only direct amendment of the Constitution 
which has occured apart from the period of 
its adoption. Even these amendments could 





not have secured the requisite number of 
States had it not been for the coercion of 
military power and political influence such 
as every lover of our country will hope can 
never be again employed for such a purpose. 
This, however, was not the worst feature of 
those amendments. The fierce passion 
necessary to secure their adoption was 
embodied in the amendments themselves. 
As a result they have been nullified in some 
of their most important provisions, and as 
to other features found in the Fourteenth 
Amendment, the Supreme Court in order 
to prevent their confounding our whole 
system of national and local government, 
was compelled in the Slaughter House Cases 
to resort to a construction which did violence 
to the language of the amendment, and 
defeated the avowed purpose of the men 
who employed that language. The most 
impressive lesson taught by the war amend- 
ments is that the Constitution cannot be 
amended in the manner which it provides 
except as the result of passions which'wholly 
disqualify the nation for the work of con- 
stitutional amendment. 

The vast enlargement of our country has 
made the method of amendment provided 
by the fathers far more difficult than they 
contemplated at the time. They also be- 
lieved that they had forever foreclosed the 
possibility of government by party, and the 
inauguration of that svstem has made 
the plan which they devised unworkable, 
for any amendment which is proposed 
by one party encounters the opposition 
of the other. If objection does not exist 
to the subject matter, it is called forth 
by partisan considerations. No amend- 
ment, therefore, is possible except when one 
party controls the legislatures of three- 
fourths of the states, and a_ two-thirds 
majority in Congress. This condition has 
not existed since the early part of the last 
century, nor is it ever likely to occur again. 

But probably the greatest force opposed 
to constitutional amendment is the fear of 





radicalism by the large business interests 
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of the country. The wave of socialistic 
tendency which is now sweeping over all 
western nations has greatly added to this 
alarm. Property knows that it is safe under 
the Constitution as it is. There is a very 
general ugderstanding that formal amend- 
ment is impossible. Every year that goes 
by without such a change strengthens that 
understanding; but if its power were once 
broken by an actual amendment, it is impos- 
sible to foresee the forces that might be set 
in operation. Hence with business interests 
it is the fact of amendment that controls, 
and not the subject matter. 

It is not only true that the Constitution 
cannot be amended in the method which it 
provides, but that such a change is neither 
needed nor best. Formal amendment is 
not suitable to bring about those slight but 
steady modifications of fundamental law 
which adapt it to the progressive life of the 
nation. It is far too violent a remedy for 
that purpose. The Constitution has been 
and ought to be accommodated to the ever- 
changing conditions of society by a process 
as gradual as the changes themselves. Like 
the Kingdom of Heaven amendments such 
as these came not by observation. No 
political prophet can say of them, Lo, here! 
or, Lo, there! As the result of more than 
a hundred years of experience the nation 
has become acquainted with this process of 
amendment and is satisfied with it. It 
must now be accepted as a part of our frame 
of government of equal validity with the 
Constitution itself. 

But if the Constitution is changed by 
interpretation will it not be entirely swept 
away by the process? We hear much of 
this argument in terrorem. In the minds of 
its advocates the Constitution is a kind of 
St. Rupert’s drop, so fragile that if its ele- 
ments be disturbed in the slightest degree, 
the entire combination will explode. Ex- 
perience tells us that it is made of sterner 
stuff. After a century of such interpreta- 
tion by which the instrument has been so 
altered that Mr. Ford tells us its authors 








would not know it, it is to-day performing 
its functions with far greater vigor than 
during the period following its adoption. 
Being a great instrument of government it 
cannot be read in the library. As the late 
Justice Miller stated to a company of judges 
and lawyers at St. Paul a short time before 
his death: ‘‘ The great questions of consti- 
tutional law are not to be finally settled by 
nine men, however wise, taking them off 
into a room and reading and studying about 
them. That is the way we start the process. 
We place the decision the best we can, 
according to that light, and then see how 
it works in its actual application to the 
national life. Very frequently that illumina- 
tion shows us that we have gone far to one 
side of the true line. With this instruction 
of experience we place the next case on the 
other side and observe its application; and 
so on, from time to time adding to our 
thought and study the results of experience 
and observation, we finally evolve the true 
solution by a process of exclusion and inclu- 
sion. The meaning of the Constitution is 
to be sought as much in the national life as 
in the dictionary,” 

In our constitutional theory we habitually 
assume that the provisions of the Constitu- 
tion have but one meaning, and that plain 
and precise. But this is not its real charac- 
ter. As Marshall declares in McCulloch v. 
Maryland, ‘Its nature requires that only 
its great outlines should be marked, and its 
important objects designated. .. . It was 
intended to endure for ages to come, and to 
be adapted to the various crises in human 
affairs.’”’ An instrument of such a character 
must necessarily leave a wide latitude for 
construction. The fact that the Supreme 
Court in constitutional cases so frequently 
stands five to four, each division assigning 
weighty reasons for diametrically opposite 
views, shows plainly how much the Consti- 
tution in actual application is a matter of 
interpretation. Now that questions of gov- 
ernment are becoming so largely economic, 
the majority of our so-called constitutional 
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cases turn not upon the interpretation of 
the instrument itself, but upon the con- 
struction of the living conditions to which 
it is to be applied. Let me illustrate: A 
statute of New York provided that women 
should not be employed in manufacturing 
establishments between the hours of nine 
o’clock at night and six o’clock in the morn- 
ing. In a recent decision of the Court of 
Appeals of that state, this law is declared 
unconstitutional upon the ground that there 
is nothing in the nature and duties of woman 
which justify the legislature in discrimi- 
nating as to her employment. The gist of 
this decision is not the meaning of the Con- 
stitution, but the effect of labor in a manu- 
facturing establishment upon the health of 
woman and her ability to perform the prim- 
ary duties of home and motherhood; sand 
while none of us would question the ability 
of the court to interpret the Constitution 
wisely, some at least would feel that in that 
case it fell into grievous error in its inter- 
pretation of life. Constitutional cases are 
in the same manner frequently decided not 
upon the language of the Constitution, but 
upon conflicting notions of life in which the 
courts assert doctrines at variance with both 
popular and legislative judgment. The 
danger of this practice is obvious. It gives 
us a government out of a law library, which, 
as Napoleon said, is the worst of all forms 
of government. 

Courts are very fond of declaring that in 
the field of constitutional law they never 
exercise political power but simply declare 
the private rights of parties. This is true 
as to the form but untrue as to the result. 
The ultimate effect of every constitutional 
decision is not only to declare the rights of 
the litigants, but to define the powers of 
government. If the Constitution were pre- 
cise, and capable of but one construction, 
then the courts in construing it would be 
simply declaring the rule and in no way 
making it. But in the case of the Federal 
Constitution in particular, its provisions 
are so general as to leave a wide latitude for 


judicial construction; and within the scope 
of that latitude the court in construing 
the Constitution is exercising a political 
power second only to that of the convention 
that framed the instrument. 
In the attempt to catch our Constitution 
in a statement, we have been frequently 
told of late that ‘‘ the powers of the federal 
government remain the same’’; that the 
only change which has been wrought in our 
progressive history is the change of condi- 
tions to which those powers are applied. We 
would all agree, I think, that the powers of 
the federal government remain the same in 
“number; but can any candid lawyer say 
they remain the same in extent? It is quite 
true that ‘ no independent and unmentioned 
power ’”’ can rightfully be added to the 
federal government. But even such accu- 
rate statements cannot settle constitutional 
questions. When the instrument comes to 
be applied to a given case the question will 
still be open, Is the power which has been 
attempted an independent power, or is it so 
related to one of the great powers of the 
Consitutionas to be an appropriate means for 
its execution? That question presents the 
old puzzle of the criterion of classification 
which Austin taught us was the most diffi- 
cult problem of law, and which Madison 
pointed out in the Federalist to be as 
impossible of definite solution in the case 
of the Constitution as it has been in natural 
history. What to Marshall was an appro- 
priate means for collecting and disbursing 
the public revenue, was to Jefferson and his 
school the exercise of an independent power. 
It is because the Constitution is thus general 
that it has been possible to adapt it to 
changing conditions, and make it the 
beneficent organ of a progressive nation. 
What is needed to-day is. not that the Con- 
stitution shall be construed to mean pre- 
cisely what it meant to Marshall or to 
Miller, Field and Bradley, but that it shall 
be applied to present conditions by the same 
method and in the same spirit wherewith 
they applied it to the conditions of their 











600 THE GREEN BAG 





times. In the performance of this, their 
highest duty, the federal courts are no part 
of the administration. They will not answer 
to its needs or its criticism. But they are a 
part of the nation, and in the past have 
responded, and ought always to respond to 
the deep, abiding, organic changes in the 
national life. 

There never was a time when the inter- 
pretation of the Constitution required a more 
careful consideration of living conditions 
than to-day. Within the last fifty years 
economic forces have been introduced into 
our life that are as revolutionary of pre- 
existing conditions as the introduction of 
gunpowder was of the state of feudalism. 
Seward’s statement in the debate of 1850 
that, ‘‘ Commerce is the god of boundaries 
and no man now living can tell its ultimate 
decree,’’ is far more true at present than 
when it was uttered. When the Constitution 
was adopted the unit of our Social and 
business life was the commonwealth. With 
the exception of the foreign and coasting 
trade, the commerce and industry of each 
state was confined to its own borders. The 
union was political instead of industrial or 
commercial. To-day our industry and our 
commerce are national. They are made 
aware of state lines only by conflicting and 
often narrowly selfish enactments. The 
units of commercial and industrial organi- 
zation extend to many states, often to the 
entire nation. Instead of being required to 
obey one master, business is compelled to 
obey many. Coincident with this enlarge- 
ment of business enterprise to embrace 
different States, has occurred a revolution 
in State activity. During the first half of 
the nineteenth century the doctrine of Jats- 
sez-faire was the fundamental principle of 
government. The state left commerce and 
industry to private control. To-day that is 
all changed. Government is now present 
in all lines of business. When the State reg- 
ulated but little, business was not much con- 
cerned who did the regulating. But now 
that all governments are competing in their 





zeal for regulation, whether one govern- 
ment or many, the nation or the states, 
shall do the regulating, becomes a matter of 
paramount importance. These changed 
conditions in our actual life compel a 
reconsideration of our divided governmental 
authority to see what now belongs to the 
nation, and what to the states. The prob- 
lem is not the same as it was; it cannot 
be answered by reading history or studying 
precedents. 

The new condition has manifested itself 
most conspicuously in two fields, the rail- 
road and the interstate industrial corpora- 
tion. At the beginning the railroads were 
local. There was a time when in making 
a shipment of freight from New York 
to Buffalo, at least three different bills 
of lading were required. Now five great 
systems embody more than three-fourths of 
the total mileage of the country, and the 


work of consolidation is still in progress. 


There are no longer state roads, but all are 
instruments of interstate commerce Actual 
statistics are wanting, but persons in a posi- 
tion to know, are of the opinion that the 
local business of the railroads does not exceed 
fifteen per cent of their entire traffic. Ina 
case tried in one of our western states a few 
years ago, it was judicially found that the 
local business there involved amounted to 
less than three per cent. Inthe face of these 
conditions, it is impossible to maintain over 
common carriers the manifold control of the 
different states and the federal government. 

There is no way in which local business can 
be separated from through business. The 
same roadbed serves both; both are carried 
in the same train and by the same crew. 
Back of every schedule of rates prescribed 
by government is the question, Are those 
rates reasonably compensatory? Under our 
present system that question as to state rates 
must be decided solely upon local business, 
and as to interstate rates solely upon inter- 
state business. The court cannot look to 
the entire traffic in judging of the reasonable- 
ness of either. While it is possible to ascer- 
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tain what revenue is derived from each class, 
it is absolutely impossible thus to distribute 
the cost of operation and maintenance. 
The evidence upon that subject is wholly 
speculative and conjectural, consisting en- 
tirely of opinion testimony given by parties 
having a vital interest in the result of the 
litigation. In actual operation the rail- 
roads do not, and cannot keep the two kinds 
of commerce separate. Why then should 
the law attempt to divide that which in 
actual life is a unit and indivisible? 
Whenever a state prescribes a schedule of 
rates for local business, it thereby directly 
and necessarily regulates interstate business 
as well. There can be no sudden lifts and 
falls at state lines. They have no relation 
whatever to the cost of service, and can 
afford no justification for discrimination in 
rates. As the result of the schedule of rates 
prescribed by the state of Minnesota during 
the past winter, the rates on the western side 
of an invisible line were from twenty-five 
to fifty per cent higher than those on the 
eastern side. The railroads could not main- 
tain both their rates without discriminating 
against North Dakota points in a manner 
which would constitute a gross violation of 
that portion of the interstate commerce 
act which forbids discrimination against any 
locality. The necessary result of the enforce- 
ment of the local rates was to compel a 
reduction of all through rates. This the 
Supreme Court has decided in such a direct 
interference with interstate commerce as to 
render the action of the state void. But 
further, if one state may prescribe a schedule 
of rates all states may, and the inevitable 
result of such a practice is to place the whole 
body of interstate commerce under the 
actual domination of state laws. In that 
way the autherity which extends to only 
fifteen per cent of the business, regulates 
the entire business. The necessary conse- 
quence is that either the nation must take 
contro] of railroad transportation within the 
states or the states will take control of such 
transportation among the states. We 








deceive ourselves by a mere form of words 
when we speak of the separate regulation of 
local business by the state and through 
business by the nation. The state cannot 
formulate and enforce any schedule of rates 
which will not necessarily and directly 
regulate interstate rates; neither can the 
nation formulate and enforce any schedule 
of interstate rates which will not neces- 
sarily and directly change local rates. The 
truth is that governmental regulation of 
rates is not a regulation of commerce, but 
of the railroads as instruments of com- 
merce, and when the nation and the state 
both prescribe to a railroad a schedule of 
rates, they are both regulating the same 
thing. This gives rise to a conflict of 
authority which Marshall declared in Gib- 
bons v. Ogden ought never to be permitted 
to occur. 

The chief domestic cause for the adoption 
of the Constitution was to destroy the power 
of states over interstate commerce. But does 
not their control of railroads re-establish 
that authority? To say that states shall not 
regulate commerce among the states, and 
at the same time concede to them power to 
regulate the only instrumentalities by which 
that commerce is carried on, is to establish 
in practice what we deny in theory. Hither- 
to state regulation has been inefficient and 
for that reason alone its localizing power 
has not become manifest. But now, through 
the investigations of economists and com- 
missions, the general campaign of publicity, 
experience in rate litigation, the decreased 
influence of railroads over legislative bodies, 
there has come a new era in governmental 
regulation of carriers. State authority is 
becoming organized, energetic and effective. 
If continued it will work its inevitable 
results. In commerce as in politics, state 
governments will represent state interests. 
No rivalry can surpass that of our commer- 
cial centers, and the states in which they are 
located, let their power over carriers become 
effective, will exercise that power in support 
of their cwn cities. This is not theory. 
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Only recently the commission of one of our 
most aggressive western states warned the 
railroads by a written communication that if 
they were not more considerate of the state 
as to interstate rates, the commission would 
retaliate by the exercise of its powers over 
local affairs. Other commissions, while not 
thus frank in their avowals, have been 
equally local in their practices. The severest 
critic of railroads cannot deny that their 
policy has been splendidly national, and the 
most potent single factor in the creation of 


our vast domestic commerce. In _ thus | 


maintaining the commercial supremacy of 
the nation, they have been compelled to 
withstand the importunities and fierce wrath 
of local interests. Now, however, the con- 
flict is to be transferred from this field of 
economics to the field of government. 
Localism is to speak not by petition but by 
statute. Under this regime, as governmental 
control increases in efficiency, the irre- 
pressible conflict between local and national 
interests will increase in directness as well as 
in the frequency of its exhibition and the 
intensity of the passions aroused. It has 
already brought us to the verge of civil war 
in North Carolina, and been the occasion of 
the sharpest acrimony in other states. 
Such a conflict must in the end result in the 
complete supremacy of one authority or the 
other. ; 

It is vain to appeal to states, as did Secre- 
tary Root in his New York address, to sub- 
ordinate local advantage to the general 
welfare. Our whole history is a confirma- 
tion of the statement of Mr. Pinckney in the 
constitutional convention that ‘‘ States pur- 
sue their interests with less scruple than 
individuals.’ They exhibit all that lack of 
conscience characteristic of those who exer- 
cise delegated power. As Justice Miller 


points out in his lectureson the Constitution, 
had it not been for the dominant authority 
of the central government, the general 
Welfare would have been as completely 
sacrificed to local selfishness under the Con- 
stitution as it was under the articles of con- 








federation. What states require is not 
exhortation but authority. 

The situation in the field of industry pre- 
sents the same general features. To abolish 
local control over matters extending outside 
of the state was the origin not only of the 
article conferring power on the national 
government to regulate commerce among 
the states, but also of those provisions which 
forbid states to lay imposts or duties on 
exports or imports, and which secure to the 
citizens of each state the privileges and 
immunities of citizens of the several states. 
These restrictions were placed in the Con- 
stitution, not so much that men might be 
free, as that national commerce and industry 
might be free. They have been largely 
nullified in actual life by the fact that busi- 
ness is now carried on by corporations 
instead of persons. When the Constitution 
was adopted only twenty-one corporations 
had been formed in the United States. 
These were mainly for the construction of 
canals and turnpikes. There was but one 
bank and two trading companies. As busi- 
ness agencies,corporations had no part either 
in life or thought, consequently they had 
no place in the Constitution. The Supreme 
Court has held that they are not citizens 
within the meaning of the Fifth Amend- 
ment, and that each state may either wholly 
exclude them, or impose as conditions of 
their entering or remaining in the state such 
terms as local policy or interest may suggest. 
The result is that business, which was 
intended to be free, has in fact become sub- 
ject to local authority. The abuses of cor- 
porate organization and management have 
heretofore commended this exercise of local 
control. Ultimately, however, we _ shall 
become increasingly aware of its injustice 
and folly. Business cannot be conducted 
in this century except through the agency 
of corporations; but the very enlargement 
of that agency has caused industry, the 
same as commerce, to overleap the bounds 
of states, and thus become subject to gov- 
ernments whose only interest in them 
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is that of the publican. ‘“ Federal,” 
“ National,’ “‘ Union,’’ “ United States,” 
‘* International,’ “‘ American,’”’ these terms 
find a place in the names of the corporations 
that are carrying on our large business enter- 
prises, and are not mere highsounding titles, 
but are truly indicative of the scope of the 
business conducted. They have taken 
national titles because their business is 
national and international. While engaged 
in the preparation of this paper I employed 
three young men in different libraries to 
examine and summarize state laws passed 
since 1890, directed against foreign corpo- 
rations solely upon the ground of their 
alienage. My purpose was to institute a 
comparison between laws of that character 
now in force, and discriminatory statutes 
passed by the several states under the arti- 
of confederation. But the mass of 
material turned in by these investigators 
was So great as to surpass any leisure at my 
command for its study and classification. 
The reports, however, leave no room for 
doubt that the laws now in force are both 
in character and varied in 
form than were those of the earlier period. 
At that time discrimination was confined 
in the main to taxation by states having 
ports of entry against those who had them 
not. 


cles 


more vicious 


To-day they embrace not only double, 
and frequently manifold taxation, but the 
thousand forms of regulation which recent 
governmental activity in the field of business 
has developed. A 
then deemed sufficient to cause the framing 
and adoption of the Constitution ought now 
to be adequate to compel the exercise of the 
power which the Constitution vested in the 
federal government for the very purpose of 


condition which was 


controlling such conditions. 

How far may the national government go 
in the control of those matters which have 
become in fact national? The situation fits 
exactly the terms of the resolution passed 
in the convention that framed the Consti- 
tution, and which was the source of all the 
powers and restrictions embodied in that 








instrument. It presents a case ‘“ to which 
the separate states are incompetent and in 
which the harmony of the United States 
may be interrupted by the exercise of indi- 
vidual legislation.’’ As to railroads there 
is no more reason why they should be sub- 
ject to a divided authority than there is in 
the There will, of 
course, be in the one case, as in the other, 
local matters that can be best dealt with by 
local authority. But as to all that affects 
them as commercial agencies, whether that 


case of navigation. 


commerce be local or interstate, the railroad 
is a unit; its activities are national, and it 
ought to be solely to national 
Divided control is inefficient in 


subject 
authority. 
protecting the public, and grossly unjust in 
the burdens which it places upon the carrier. 
During the last winter there were passed in 
the states west of the Mississippi River one 
hundred and seventy-eight statutes dealing 
directly with transportation and its instru- 
mentalities. The number of such statutes 
now in force throughout the entire country 
extends well into the thousands. They are 
inefficient. They 
investigation, 


conflicting, oppressive, 
seldom represent intelligent 
but in the main have had their origin in 
agitation, often in popular frenzy. State 
legislatures have not yet learned that due 
process of legislation, like due process of 
law, proceeds upon inquiry, and legislates 
only after hearing. Protection to the pub- 
lic and justice to the carrier alike unite in 
the demand for a single governmental con- 
trol. 
of the Constitution is plain. 
of the Supreme Court have placed that sub- 


The power under the commerce clause 
The decisions 


ject beyond the realm of controversy. If 
the railroad as an instrument of commerce 
can only be dealt with justly and efficiently 
by a single authority the federal govern- 
ment may assert and maintain its exclusive 
jurisdiction. Regulation is now inefficient 
because divided. If the federal govern- 
ment shall take exclusive control, it will 
then be responsible alone for such a control 
as shall be both efficient and just. Public 
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opinion will have a single point for its direc- 
tion, and will not be dissipated among many 
conflicting authorities. The subject does 
not demand separate rules for the separate 
states. Their action refutes such a doctrine. 
By the legislation of the past winter Virginia 
and Ohio, Pennsylvania and Minnesota are 
combined in the same passenger rate, though 
they vary as five to one in density of popu- 
lation and travel. The subject is national, 
and the federal government with its national 
outlook can, by organized investigation and 
accumulated experience, best acquire the 
skill and knowledge necessary for its just 
and efficient regulation. 

As to interstate industrial corporations, 
the subject is of much more recent develop- 
ment and the necessity for federal control 
is less urgent. It may well happen that 
many of the abuses in this field will dis- 
appear with the abolition of rebates and the 
other special privileges which such corpo- 
rations have enjoyed at the hands of carriers. 
The evil arising from hostile state enact- 
ments may be remedied by a change of 
emphasis on this subject in the decisions 
of the Supreme Court. Heretofore that 
tribunal has been governed in such cases 
solely by a consideration of the nature of 
the corporate being. But the present ten- 
dency in corporate law is to look at rights 
rather than the nature of the being possess- 
ing them, and if the court shall adopt that 
view, it may yet hold that alienage alone 
is not a proper basis for discriminatory 
legislation; that legislation based solely upon 
that ground constitutes a denial of the equal 
protection of the laws. The late case of 
American Smelting Co. v. Colorado affords 
encouragement to expect such a change. 

If, however, federal control shall be found 
necessary to correct the evils and protect the 
rights of interstate industrial corporatons, 
authority for its exercise exists in the com- 
merce clause of the Constitution as already 
interpreted. It has been decided by the 


highest court that, ‘‘ The power to regulate 
commerce among the several states is 








vested in congress as absolutely as it would 
be in a single government having in its con- 
stitution the same restrictions as are found in 
the Constitution of the United States.”’ 
That court has also held that as a means of 
executing this authority Congress may 
create corporations for the purpose of carry- 
ing on interstate commerce. One branch of 
that commerce is traffic or exchange among 
the several states, and if national corpora- 
tions may be created for the purpose of 
carrying on that branch of interstate com- 
merce which consists of transportation, as 
was done in the case of the Pacific Rail- 
roads, the same method may be adopted as 
to the other branch of interstate commerce 
which consists of traffic and exchange. 
Can a corporation created for this purpose 
be also authorized to produce the articles 
in which it deals? In thought, manufacture 
and commerce may be separated, but in 
business the former is always combined with 
the latter. No one ever manufactured 
except for the purpose of sale. Under the 
present regime of wide markets, large sales, 
and small profits, commerce has become the 
paramount feature even of manufacturing 
enterprises. The incidental powers which 
Congress may confer upon a corporation 
created for federal purposes, were clearly 
defined in the litigation arising out of the 
United States Banks. There the federal 
feature was the collecting and disbursing 
of the national revenue. But to accom- 
plish this result a corporation was created, 
authorized to do a general banking business 
and to establish branches for that purpose 
in the several states. Of the actual business 
transacted, the federal feature, though of 
capital importance to the nation, was a sub- 
ordinate function of the corporation as a 
business concern. The opposition of the 
states was largely grounded upon this 
consideration. Is was denied that they 
were federal agents. A resolution by the 
legislature of Ohio put the matter plainly: 
“We resist the shaving shops of a club of 
foreigners located among us without our 
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consent.’’ But the power of the federal gov- 
ernment to create the bank and to exempt 
it from all local authority as to its entire 
business was vindicated in the fullest 
measure. Under the national bank act this 
authority has been carried much further. 
Usury and its consequences have been 
defined and all state criminal statutes 
affecting the transactions of these banks, 
or their agents or officers, have been held 
null and Now apply these well 
established doctrines to corporations created 
for the purpose of carrying on that branch 
of interstate commerce which consists of 
traffic and exchange. Would they not fully 
sustain the authority of Congress to confer 
upon such corporations manufacturing as 
well as commercial powers? Would not the 
commercial activities of such a corporation, 
which confessedly fall within the scope of the 
commerce clause of the Constitution, greatly 
surpass in importance the functions of the 
United States Bank which 
collecting and disbursing the public revenue? 
And if a bank created for that subordinate 
federal function might be given the power of 
carrying on a general banking business, why 
could not a corporation created for the pur- 
pose of carrying on interstate commerce, 
which would be a capital feature of its 


void. 


consisted in 


business, be at the same time authorized to 
produce either in whole or in part the articles 
which it applied to that commerce? It is 
said that carrying on interstate commerce is 
not the exercise of a federal power, as was 
the collection and disbursement of the public 
revenue, and that is conceded; but regulating 
interstate commerce is a federal power, and a 
corporation created as a means of such 
regulation may be freed from all state action 
that will interfere with the purpose of 
its creation. Surely if Congress as a means 


of regulatng interstate commerce may create 
corporations to carry it on, it may endow 
them with all such powers as are fairly con- 
ducive to their success as business concerns, 
judged by the usual activities of corporations 
engaged in such commerce. 








Our great corporations are now national 
in their character, and national and inter- 
national in the scope of their operations. 
To regulate their formation is one of the 
most direct and efficient means of regulating 
their activities. For forty-five states to 
create corporations and the national gov- 
ernment to regulate their most important 
business cannot fail to result in inefficiency 
and conflict. Hitherto interests to be regu- 
lated have found advantage in the dual 
form of authority. It has enabled them to 
assert whenever either authority attempted 
their regulation that the power properly 
belonged to the other authority. We have 
now arrived at a state of knowledge’ and 
publicity which makes this kind of shufiling 
impossible. The nature of the subject to 
be regulated and not the shifting desires of 
the interests concerned must determine the 
place of authority. 

Our first great conflict between the states 
and the nation was waged over the subject 
of banking and finance. No sooner were 
we started under the Constitution than the 
need of a national agency in that field was 
But the local jealousy of the 
states prevented its establishment for more 
than seventy-five years. During that period 
subject to all the injury and 
confusion of wild cat banking under state 
authority. Banking and finance, however, 
were not more national at that time than 
commerce and industry have now become, 
and the same conflict is again presented in 
this new field. We can get along with 
divided authority to-day on these subjects 
just as we got along with state bank notes. 
This nation can stand almost anything. 
But it is the duty of government in the exer- 
cise of its power to create conditions which 
are not simply tolerable, but those which 
are most conductive to the general welfare. 
A uniform authority in the field of inter- 
state commerce and industry will be found 
as beneficent to-day as it was discovered 
to be in the field of finance and banking 
as the result of our first economic conflict. 


discovered. 


we were 
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The problem of regulating these affairs 
has attained its present magnitude largely 
because the federal government has neglected 
to exercise its constitutional power over the 
subject in the course of its development. 
Until the interstate commerce act was 
passed in 1887 the negative power of the 
courts was the only federal control. Even 
by them till 1886 the states were sustained 
in their authority over interstate as well as 
domestic rates of carriers. The truth is 
that the national government has so long 
neglected its powers under the commerce 
clause of the Constitution that now, when it 
tardily takes up its duties, it is charged by 
the states with usurpation. 

The political revolution of 1776 required 
the creation of a central political power 
because it gave rise to great political con- 
cerns that could not be provided for by the 
several states. To-day as the result of an 
economic revolution quite as fundamental 
and far reaching there are certain great 
business interests that have become national 
in their character and extent which cannot 
be left to conflicting state authority. It 
is as unwise to stand timidly shrinking from 
the exercise of economic control now as it 
would have been a century ago to hold 
back from the exercise of political power 
through the fears of those who dreaded an 
adequate national government. We ought 
to look squarely .at the nature and extent 
of our commerce and industry. Are they 
national? Ought they to be regulated by 
one or by fifty sovereignties? If in their 
nature and extent they are national, and in 
justice to the public and the interests to be 
regulated ought to be subject to a single 
authority, then we ought not to hold back 
from the exercise of the necessary power 
simply because it would add to the activities 
of the federal government. We cannot 
refrain from the exercise of necessary powers 
upon the ground that the federal govern- 








ment cannot perform the work wisely and 
efficiently without confessing that that 
government is inadequate to perform the 
duties which the nature of things and the 
Constitution alike devolve upon it. If 
national industry and commerce ought not 
to be subject to the jealousies and local 
interests of the several states, there is no 
alternative but to devolve their regulation 
upon the federal government. Between 
these two forms of regulation we must make 
our choice. The election is not between 
national regulation and some ideally perfect 
scheme; it lies between the single authority 
of the nation and the anarchy of the different 
states in combination with partial national 
control. The way, the duty, and the power 
are plain. Unless domesti¢ conditions, such 
as in 1788 compelled the framing and adop- 
tion of the Constitution, shall be impotent 
to compel the exercise of those powers 
granted by it in order that things which are 
national in their nature and extent may be 
controlled by national authority, there must 
be such an extension, not of constitutional 
power, but of the exercise of national powers 
already conferred as shall bring national 
commerce and industry under the single 
authority of the federal government. 

One hundred years ago those who opposed 
the adoption of the Constitution made ‘‘Con- 
solidation”’ their cry of alarm. To-day 
those who oppose the control by the national 
government of the business affairs that 
have become national, raise the cry of ‘‘ Cen- 
tralization.’”’ The one cry is as foolish as 
the other. On both occasions the opposi- 
tion is guilty of that highest political folly 
which consists in hanging to a theory regard- 
less of changed conditions in life. Cen- 
tralization has already taken place out 
there in the world of commerce and industry. 
The only question remaining is, Shall the 
government take cognizance of the fact? 

Farco, N.D., August, 1907. 
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THE NEED OF A SOCIOLOGICAL JURISPRUDENCE. 


By Roscoe Pounp. 


F we may credit press reports, an 
| eminent Canadian asserted recently 
in an address in London that ‘peace and 
order aré more assured in Canada than in 
the United States.’”’' I do not believe 
that this is so. But it is noteworthy that 
a conservative and experienced man of 
affairs should so believe, and that his state- 
ment made on an occasion of some import- 
ance should remain unchallenged. And _ it 
must be admitted that the law of the land 
has not the real hold upon the American 
people which law should have, and that 
there is a growing tendency to insist upon 
individual standards and to apply them in 
the teeth of the collective standard which 
is or ought to be expressed in the law. 
Illustrations of this tendency are abundant. 
From examination of the volumes in the 
National Reporter System, it appears that 
in 1906 over ninety new trials were directed 
by our highest courts of review in actions 
against employers for personal injuries 
because the verdicts were not sustained by 
evidence warranting a recovery. During 
the same year, over forty new trials were 
granted by these courts for the same reason 
in actions against railroad companies for 
personal injuries. How many verdicts were 
set aside by trial courts in such cases for 


the same reason, we do not know. Nor is 
there means of knowing in how many 
more such cases the verdicts returned 


would not have been rendered if the law 
had been zealously applied and enforced. 
But it is notorious that a crude and ill- 
defined sentiment that employers and great 
industrial enterprises should bear the cost 


‘ “Lord Strathcona in his address referred to 
the increase of American immigration into Canada, 
declaring that many American farmers know 
that in the Canadian Northwest prospects are 
better, and that peace and order are more assured 
in Canada than in the United States.’’ Nelson 
B.C. Times, July 2, 1907. 


| 
| 





of the human wear and tear incident to 
their operations, dictates more verdicts 
than the rules of law laid down in the 
charges of the courts. Many jurors who 
evade an irksome service by affirming 
scruples against capital punishment are 
doubtless shamming. Yet the fact remains 
that a large proportion of the veniremen 
summoned in all recent trials for murder 
have testified under oath that they could 
not be trusted to investigate and determine 
issues of fact as sworn jurymen in a court 
of justice because their views as to punish- 
ment differed from those of the law. In 
one of these trials a venireman told the 
court that where an act resulting in a 
murder was directed against society gen- 
erally, there should be capital punishment, 
but that where only the citizen killed was 
the object of attack, such punishment 
could not be justified; and this theory was 
gravely discussed by the press without 
suggestion that there was anything amiss 
in refusal of a citizen to do his legal duty 
in the public administration of justice 
because he, had thought out a new theory 
of punishment which the state did not 
recognize. The appeals to the so-called 
unwritten law, of which we have heard so 
much of late, are appeals from the clear 
and settled law to the individual feelings 
of the citizen, and no one seems to be 
deterred from following his own inclinations 
in such cases by the thought that it is his 
duty to subordinate those feelings to the 
general sense as formulated in the law.’ 
Much of this individual self-assertion against 
the law is due, no doubt, to the lack of a 
settled social standard of justice during 

‘ Since the foregoing was written, we have been 
afforded a good example in the Labor Day address 
of Mr. Gompers, in which, if correctly reported, he 
said ‘he would obey no injunction that deprived 
him of his rights.”’ Chicago Jnter-Ocean, September 
3. 1907. 
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a period of transition. But a large part 
must be attributed to a wide-spread dis- 
respect for law, to a general sentiment 
that unless the individual does so assert 
himself, he or those in whom he feels an 
interest will not be dealt with as justice 
requires. ‘‘Neminem opportet esse sapien- 
tiorem legibus,’’ says Coke, ‘“‘no one out 
of his own private judgment ought to be 
wiser than the law.’’* When everyone 
out of his private judgment is wiser than 
the law, there is a condition in which the 
law is of no effect. The fault, when such 
a condition exists, may rest with the people 
or with the law. For my part, I believe 
that current disrespect for law is not, in 
intention at least, disrespect for justice, 
and that the fault must be laid largely to 
the law and to the manner in which law 
is taught and expounded. 

Political and juridical development were 
necessary before industrial and social devel- 
opment. Government and law created the 
environment of peace and order and stabil- 
ity in which alone the industrial and social 
organization of to-day could grow. Hence 
legal theory and doctrine reached a degree 
o! fixity before the conditions with which 
law must deal to-day had come into existence. 
And at this point where legal principles were 
taking a final shape the growing point in 
human progress began to shift to the natu- 
ral and physical sciences and their applica- 
tions in engineering, in the arts, and in 
scientific cultivation of the soil and develop- 
ment of its resources. Titius and Seius, who 
in their day had driven philosophy from 
the schools, are not unlikely to be driven 
out in turn. The changed order of things 
has been felt in legal science. Research of 
almost every other sort has been endowed. 
Laboratories are set up to investigate every 
other human interest. A flood of bulletins 
goes forth annually to spread far and wide 
the latest results in. the application of 
natural and physical science to health and 
wealth, in the application of economic 


1 Co. Lit. 97b. 





theory to our material well-being, in the 
application of sociological principles to 
problems of state and municipal life. In 
all these things the public shows an endur- 
ing interest. It ought to be someone's 
duty to advise the people of the progress 
of juridical science and to make its results 
public property. It ought to be someone's 
duty to gather and preserve statistics of 
the administration of justice and to apply 
thereto or deduce therefrom the proper 
principles of judicial administration. Law 
teachers ought to be making clear to the 
public what law is and why law is and 
what law does and why it does so. But 
no one can obtain statistics at all complete 
nor at all authoritative upon the most 
everyday points in judicial administration. 
No one is studying seriously or scientifically 
how to make our huge output of legislation 
effective. There are no endowments for 
juridical research. There are no _ labora- 
tories dedicated to legal science whose 
bulletins shall make it possible for the 
scholar to obtain authoritative data and 
for the lay public to reach sound conclu- 
sions. No one thinks of establishing them. 
In state universities where one may be 
trained gratuitously in the most specialized 
applications of science, where an engineer 
may obtain his technical training without 
expense, students of law are charged a 
heavy tuition. The obvious reason is that 
the people do not feel that jurisprudence is 
doing anything for them. Legal science 
must first exhibit some practical results. 
It must show that it has something to offer 
before it may hope for public recognition. 
But it should not be suffered to remain 
stricken with sterility in face of the fruitful 
tasks that await it in this era of transition. 

Legal science seems to begin everywhere 
in the attempt to distinguish cases super- 
ficially analogous and to establish “ differ- 
ences’’ or ‘‘diversities.’’’ From this com- 
parison of rules within the legal system, 


1 Thering, Geist des Rémischen Rechts, III, 
1,11. In the period just before Coke the reports 
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it is but a step to compare with the rules 
of other legal systems and to compare 
systems themselves. This was the theory 
of the Jus Gentium, and doubtless to some 
extent the practice. It is to be seen in 
our own law at least as far back as Fortescue, 
and, though scorned by Coke, was well 
marked in the seventeenth and eighteenth 
centuries in the development of equity' 
and the rise of the law merchant.” The 
comparative tendency is followed by a 
philosophical tendency. Law is felt to be 
reason. It is not enough that a rule exist 
in one system or that it has its analogues 
in others. The rule must 
reason, and if it does not, must be reshaped 
until it does, or must have reasons made 
for it. This was the dominant idea of the 
Ius Naturale. It is seen in continental 
Europe in the period after Grotius and in 
the usus modernus. In our law it is seen 
in the eighteenth and nineteenth centuries 
in the giving of ‘‘reasons’’ in which Black- 
stone and the lecturers on law who followed 
him in America were so prolific. To this 
philosophical tendency an analytical ten- 
of revolt. The 
validity of the so-called reasons is examined. 
Being for the most part ex post jacto and, 
though specious, neither historically sound 
nor critically adequate, they fall to the 
ground, often the rules with 
them. Hence the analytical period usually 
coincides with a-critical tendency and an 
era of reform through legislation. Such a 
tendency in Roman law culminated in the 
legislation of Justinian.* In Germany it 
has overthrown the long-dominant Roman- 


conform to 


dency succeeds by way 


and carry 


were full of ‘‘putting differences’’ and “noting 
diversities. ”’ 

' Spence, Equitable Jurisdiction of the Court 
of Chancery, I, 413. 

* Wooddesson, Elements of Jurisprudence, 
Ixxix, in 1792 treats the law merchant as part 
of the law of nations. 

3 See, for instance, Code VII, 25, in which 
Justinian says of a classical distinction that it is 
““a mere puzzle’ and ‘‘a vain and superfluous 
phrase.’”’ 


e. g. Keilwey, 50, 53, 57, Dyer, 111 b. 





ism and brought forth a German code. In 
our common-law system it brought about 
the reform movement, inaugurated by 
Bentham, the force of which is not yet 
wholly spent. Along with this analytical 
tendency, sometimes beginning before it, 
sometimes after but as another phase of 
the revolt from the philosophical, there is 
an historical tendency. How far we see 
something of this in the classical Roman 
law I need not inquire. It preceded the 
analytical tendency in Germany, it has 
followed that tendency in France. In 
England, it seems to have followed. In 
either event, it completes the exposure of 
the specious explanations of the preceding 
period and insures the overthrow of pseudo- 
philosophy. With the rise and growth of 
political, economic, and sociological science, 
the time is now ripe for a new tendency, and 
that tendency, which I have ventured here- 
tofore to style the sociological tendency, 
is already well-marked in Continental 
Europe.’ 

With us, the profession, at least, is still 
for the most part under the domination of 
the methods and phrases of the second 
tendency, long after that tendency has 
spent its force. The practitioner is little, 
if at all, beyond Blackstone and his nine- 
teenth-century imitators. Even a 
table law-school advertises that it teaches 
“the law and the reasons.’’ These ‘‘rea- 
of the eighteenth-century type are 
still found in text books in common use, 
and the books which students read are 
often full of them. They are to be 
found in judicial decisions also.” Distinc- 
tions of substantive law which have their 
origin in forgotten niceties of practice are 


respec- 


sons”’ 


too 


1 See Stammler, Wirthschaft und Recht (1906), 


Ehrlich, Soziologie und Jurisprudenz (1906), 
Gumplowicz, Allgemeines Staatsrecht (1907), 
Vaccaro, Les Bases Sociologiques du Droit et 


de l’Etat (1898), Grasserie, Les Principes Socio- 
logiques du Droit Civil (1906). 

? To take a striking example, if an old one, a 
court of high authority in explaining the rule 
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still solemnly explained by ‘“‘reasons’’ that 
neither conform to historical fact nor 
satisfy any real sense of justice. Undoubt- 
edly we have made some progress. The 
teachings of historical and analytical jurists 
are percolating through the schools into 
the profession. The type of ‘‘reason” 
that sets forth how this or that was “‘pre- 
sumed”’ or was ‘“‘implied’’ or was ‘ 
structive,’’ which had been used to explain 
gradual changes in the law by covering 
them up with fiction, or to reconcile existing 
doctrines with ex post facto generalizations, 
is falling out of use. First teachers and 
then a few text writers began to insist upon 
more scientific treatment. To-day even an 
occasional court makes bold to speak of 
quasi-contract. But the books are still 
full of the old method, even in those mat- 
ters in which progress is making. To 
take but one example. In a book widely 
cited, used during the past year in at least 
ten law schools, and read by the majority 
of those who prepare for the Bar in the 
offices of practitioners, we are told of a 
presumption of damage in trespass to 
lands, in the attempt to make our common 
law of trespass fit into a Romanized mold 
of dainnum and iniuria' and we are advised 


“con- 


that there is no quasi-contractual liability 
(as we should put it now) in the case of a 
certain act, because “‘we cannot suppose 
it would take place except as a wrongful 
act.’’? So long as students are set to read 
these ‘‘reasons’’ and are taught that this 
or that is ‘“‘implied”’ or ‘‘presumed”’ con- 
trary to common sense, or is ‘‘constructively”’ 


’ 


something other than what it obviously 
is, and so long as laymen listen to these 
explanations from the bench when they 


altered by Lord Campbell’s Act tells us, following 
Grotius, that ‘‘the life of a freeman cannot be 
appraised, but that of a slave who might have 
been sold, may.’”’ Hyatt v. Davis, 16 Mich. 
180, ror. 

' Cooley, Torts, 63, 69. 

? Cooley, Torts, 95. 








sit upon juries, or from counsel whom 
they consult as clients, or from the pub- 
lished opinions of the courts, the people 
are certain to be confirmed in the belief, 
popular in all circumstances, that law is 
an arbitrary mass of technicalities having 
To-day 
the reasons behind the law must be such 


no relation to reason or justice. 


as appeal to an intelligent and educated 
public. There must be reasons behind it, 
as there must be behind everything that 


‘is imposed upon the people of the present. 


And, if | may adapt a common-law ter- 
minology, they must be reasons in deed 
rather than in law. 

Law is no longer anything sacred or 
mysterious. Judicial decisions are invés- 
tigated and discussed freely by historians, 
economists, and sociologists’. The doctrines 
announced by the courts are debated by 
the press, and have even been dealt with in 
political platforms. Laymen know full well 
that they may make laws, and that knowl- 
edge of the law is no necessary prerequisite 
of far-reaching legislation. The legislative 
steam roller levels the just rule with the 
unjust in the public anxiety to lay out a 
new road. The introduction of the doc- 
trine of comparative negligence in employer's 
liability statutes and recent statutes leaving 
questions of negligence wholly to juries 
or, in other words, cutting off all assurance 
that like cases involving negligence will 
receive a like decision, afford interesting 
examples. The common-law doctrines, at 
least as explained to the people, did not 
commend themselves to the public intelli- 
gence. In such cases, something is to be 
done; and it is done too often with but 
little understanding of old law, mischief, 
But we have no right to rail 
at such miscarriages. The public must 
move in such legal light as the luminaries 
of the law afford. Those who practice and 
those who teach the law should be in a 
position to command the popular ear. 
We must reinvestigate the theories of 


or remedy. 


justice, of law, and of rights. We must seek 
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the basis of doctrines, not in Blackstone’s 
wisdom of our ancestors, not in the apocry- 
phal reasons of the beginnings of legal 
science, not in their history, useful as that is 
in enabling us to appraise doctrines at their 
true value, but in a scientific apprehension 
of the relations of law to society and of the 
needs and interests and opinions of society 
of to-day. 

Ample reason for the present condition 
of jurisprudence in America is to be found 
in the dominance of practitioners and of 
the ideas and ideals of practitioners in legal 
education. So long as the one object is 
to train practitioners who can make money 
at the Bar, and so long as 
judged chiefly by their success in afford- 
ing such training, we may expect nothing 
better. Yet this is an explanation rather 
than an excuse. The schools must teach 
the rules by which the courts 
cases. They cannot teach a different law 
from that which is recognized and enforced 
by the courts. But they are not bound 
to teach traditional legal pseudo-science. 
They are not bound to teach the practi- 
tioner’s philosophy of law, however much 
he may think it involved in the very idea 
of a legal system. It is not long ago that a 
fictitious legal history was equally orthodox. 
Freeman tells us of a law-teacher who 
“required the candidates for degrees to 


schools are 


decide 


say that William the Conqueror intro- 
duced the feudal system at the great 


Gemot of Salisbury in 1086,’’' and when 
remonstrance was made by the historian, 
replied that he was examiner in law; that 
“facts might be found in chronicles, but 
law was to be found in Blackstone; it was 
to be found in Blackstone as an infallible 
what Blackstone said, he, as a 
law-examiner, could not dispute.”? But 
courts and law books can no more make 


source ; 


1 It is interesting to note that this statement 
is still with us in law-teaching. Mordecai, Law 
Lectures, 24 (1907). 

? Freeman, Methods of 
73-74. 


Historical Study; 





| 
| 
| 
| 





authoritative philosophy than they can 
make authoritative history. 

I do not advocate the adding of any new 
course or new curricula. 
Doubtless the schools are offering now all 
the courses that students may take with 
profit. But law schools not only make 
tough law,’ they make tough legal science, 
as the long postponement of the German 


courses to our 


code through dominance of the historical 
school, the persistence of eighteenth-cen- 
tury theories in American legal thought, 
long after they had been abandoned in all 
other fields, and the sturdy resistance of 
common-law individualism to the collec- 
tivist tendencies of modern thought abun- 
dantly witness. We must not make the 
mistake in American legal education of 
creating a permanent gulf between legal 
thought and popular thought. But we 
may commit this mistake not merely by 
teaching legal pseudo-science and obsolete 
philosophy but quite as much by the more 
prevalent method of saying nothing about 
these matters at all, leaving the student 
to pick up what he may here and there 
in the cases and texts, with no hint that 
there are other conceptions and other 
theories entertained by scholars of no 
small authority, and to go forth in the 
belief that he is completely trained. I 
have little faith in abstract courses, even 
if our schools had room for any new courses. 
Instruction of the sort required must be 
concrete. It must lie in the point of view 
from which legal problems are 
discussed, concrete doctrines are expounded, 
and actual decisions are investigated and 
criticized. The teacher of law 
should be a student of sociology, economics, 
and politics as well. He should know 
not only what the courts decide and the 
principles by which they decide, Dut quite 


concrete 


modern 


1 Maitland, English Law and the Renaissance, 
25. 

2 Complaint has been made in France to the 
same effect. Vareilles-Sommic¢res, Principes Fon- 


‘“damentaux du Droit. preface. 
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as much the circumstances and conditions, 
social and economic, to which these prin- 
ciples are to be applied; he should know 
the state of popular thought and feeling 
which makes the environment in which 
the principles must operate in practice. 
Legal monks who pass their lives in an 
atmosphere of pure law, from which every 
worldly and human element is excluded, 
cannot shape practical principles to be 
applied to a restless world of flesh and 
blood. The most logical and_ skillfully 
reasoned rules may defeat the end of law 
in their practical administration because 
not adapted to the environment in which 
they are to be enforced.’ It is, therefore, 
the duty of American teachers of law to 
investigate the sociological foundations, not 
of law alone, but of the common law and 
of the special topics in which they give 
instruction, and, while teaching the actual 
law by which courts decide, to give to 
their teaching the color which will fit new 
generations of lawyers to lead the people 
as they should, instead of giving up their 
legitimate hegemony in legislation and 
politics to engineers and naturalists and 
economists. 

Without trenching upon points of con- 
troversy, it may be assumed that the 
practical end of the administration of 
justice actording to law, is such adjustment 
of the relations of men to each other and to 
society as conforms to the moral sense of the 
community. In the past this adjustment 
has conformed to the general moral sense 
by proceeding along lines of strict individ- 
ualism. The idea has been, so far as pos- 
sible, to allow everyone to do and to acquire 
all that he can. The individualist con- 
ception of justice as the liberty of each 
limited only by the like liberties of all 
has beeh the legal conception. So com- 
pletely has this been true that sociolo- 


1 See Brunner’s comment upon the effect of 
the reception of Roman law in Germany on 
peasant possessions. Grundzuge der Deutschen 
Rechtsgeschichte, 216. 








gists speak of this conception as ‘‘legal jus- 
tice,’’ and it is sometimes assumed that 
law must needs aim at a different kind of 
justice from what is commonly understood 
and regarded by the community. But 
this cannot be. Law is a means, not an 
end. Such a divergence cannot endure 
unless the law is in the hands of a progres- 
sive and enlightened caste whose conceptions 
are in advance of the public and whose 
leadership is bringing popular thought to 
a higher level." When, instead, law: is in 
the hands of a highly cautious and conser- 
vative profession, whose thought on such 
matters lags behind, the divergence pro- 
vokes irritation at law and disregard ot 
itsmandates. To-day,while jurists in Amer- 
ica are repeating individualist formulas of 
justice, sociologists are speaking rather of 
“‘the enforcement by society of an artificial 
equality in social conditions which are 
naturaliy unequal.”* They are defining 
justice as the satisfaction of everyone’s 
wants so far as they are not outweighed by 
others’ wants.’ That this is the direction 
of popular thought is shown by the uncon- 
scious drift of the law in the same direction. 
It is true we still harp upon the sacredness 
of property before the law. The leader 
of our profession tells us that a fundamental 
object is, “preservation of the rights of 
private property.’’* A text book used in 
more than one law school advises us that 
“the right of property is of divine origin 

' An excellent example may be seen in the 
history of equity in England. Equity was 
unpopular, but it was in the right line of progress. 
The chancellors, however, developed doctrines 
of an ultra-ethical character which went beyond 
the requirements of common sense, and these 
refinements of equity have been largely swept 
away. For instances of this, the doctrine as to 
compensation of trustees, precatory trusts, and 
the rules as to clogging the equity of redemption 
may suffice. 

? Ward, Applied Sociology, 23. 

* Ward, Applied Sociology, 22-24, Willoughby, 
Social Justice, 20-25. 

* Argument of Mr. Choate in the Income Tax 
Cases, 157 U.S. 429, 534. 
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derived by title-deed from the universal 
creator of all things and attested by uni- 
versal intuition.’’' The highest court of 
one of the states tells us in eloquent words 
that the right to take property by will is 
an absolute and inherent right, not depend- 
ing upon legislation.” But the’steady pro- 
vress of the law is in another direction. 
|hering lays down this as the difference 
between the new and the old: ‘* Formerly 
high valuing of property, lower valuing of 
the person; now, lower valuing of property, 
higher valuing of the person.’’* He says 
the line of legal growth of the future is 
“weakening of the sense of property, 
strengthening of the feeling of honor.’’* 
And that this is true for our law in America, 
the continual complaints that modern legis- 
lation deprives men of the power to regu- 
late their own affairs and to manage their 
own property bear abundant witness. 

The progress of law away from the older 
individualism is not confined to property 
rights. A passing of  ultra-individualist 
phases of common-law doctrines on every 
hand, both through legislation and through 
judicial decision, is sufficiently obvious. 
Let us note a few cases. One of the so- 
called natural rights, which is still insisted 
upon, is freedom of contract, the right of 
each man to say for himself what engage- 
ments he will undertake and to settle the 
details thereof for himself. But modern 
legislation is constantly abridging this right 
by creating classes of persons and classes 
of subjects, with respect to which rights 
and obligations are defined by law ‘‘and 
made conclusive upon the parties, irrespec- 
tive of stipulations attempting to set them 
aside;’’® and such statutes are now held 
constitutional within wide limits. Nor is 
this tendency confined to legislation. The 


1 Smith, Personal Property, Sec. 33. 

2 Nunnemacher v. State, 108 N. W. 627. 

3 Thering, Scherz und Ernst in der Jurispru- 
denz (9 ed.) 418. 

‘ Thering, Scherz und Ernst in der Jurispru- 
denz (9 ed.) 429. 

5 Freund, Police Power, Sec. 503. 





| duced a 





contract of insurance has been so dealt 
with by the courts that it is no longer an 
ordinary contract, to be judged as such, 
but the law of insurance has become a 
specialized body of doctrine." The older 
decisions were extremely strict in insisting 
upon the right of a surety to make his own 
contract in every respect. The slightest 
deviations, which had the effect of varying 
in some degree the obligation for which he 
engaged to become answerable, sufficed 
to relieve him. He and he alone could 
determine for what he would bind himself, 
and he could do so as arbitrarily as he 
chose, for it was his affair.2 But the advent 
of the surety company has already pro- 
change. It was felt that the 
right of every person to make his own 
contracts for himself must give way to a 
public demand for enforcement of con- 
tracts of insurance unless some substantial 
injury to the insurer appeared, and this feel- 
ing has led to a line of judicial decisions with 
respect to contracts of surety companies 
that cannot well be reconciled with the 
settled course of adjudication as to natural 
persons.* Professor Gray has noted a simi- 
lar phenomenon in the matter of spend- 
thrift trusts.‘ The common law _ insisted 
rigorously on individual responsibility. It 
was not possible for a debtor through any 
device to enjoy the whole substantial 
benefit of property free from claims of his 
creditors. The American decisions which 
permit such trusts are, as he points out, 
at clear variance with the spirit of the 
common law. They are another sign of 
the drift toward equality in the satisfac- 

1 Wambaugh, Cases on Insurance, preface. 

* Hence if the king died, surety for the peace 
was released ‘‘for ’tis to observe his peace, and 
when he is dead, ’tis not his peace.’’ Anony- 
mous. Brook’s New Cas. 172. A_ typical 
modern case is U. S. v. Boecker, 21 Wall. 652. 

3 See for instance, American Bonding Co. v. 
City of Ottumwa, 137 Fed. 572, Segari v. Mazzei 
(La.) 41 So. 245. 

4 Gray, Restraints on the Alienation of Prop- 
erty (2 ed.) viii—x. 
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tion of wants rather than equality in free-4~Accidents to his men, as of accidents to his 


dom of action as the standard of justice; 
and the decisions which Professor Gray 
justly stigmatizes as ‘‘snobbish””? are but 
crude attempts to apply this standard be- 
fore it has been recognized clearly or has 
taken definite shape. Probably nowhere 
is the individualism of the common law 
expressed more characteristically than in 
the doctrines as to contributory negligence. 
Recent legislation with respect to employer’s 
liability is almost wiping out those doc- 
trines. It seems to be felt that nothing 
short of fraud, or disregard of life or limb 
so gross as to amount to fraud, should 
preclude recovery. No less characteristic 
is the view which the common law takes 
of industrial accidents. It insists that 
such accidents must be due either to wholly 
unpreventible conditions or to the negli- 
gence of some person. Either the employer, 
it holds, was negligent or the employee. 
That the business itself, and not the neg- 
ligence of some person operating therein, 
may be responsible for the accident, is a 
situation which it cannot conceive of and 
for which it makes no provision beyond 
laying down that the employee assumes 
the incidental risks. But it is coming to be 
well understood by all who have studied 
the circumstances of modern industrial 
employment that the supposed contributory 
negligence of emplovees is in effect a result 
of the mechanical conditions imposed on 
them by the nature of their employment, 
and that by reason of these conditions the 
individual vigilance and responsibility con- 
templated by the common law are impossible 
in practice. Hence, while the common law 
insists upon the workman taking the ordinary 
risks of his occupation, requires him to show 
negligence on the part of his employer as 
a prerequisite of recovery, and holds him to 
account rigidly for negligence of his own 
contributing to the accident, the public 
has been coming more and more to think 


1 Restraints on the Alienation of Property, xi. 








plant and machinery, and that contribu- 
tory negligence — where there is no willful 
self-injury and no fraud —is one of these 
ordinary risks. As the President put it 
recently in his address at the Georgia Day 
celebration at the Jamestown Exposition: 
“It is neither just, expedient, nor humane; 
it is revolting to judgment and sentiment 
alike that the financial burden of accidents 
occurring because of the necessary exigen- 
cies of their daily occupation should be 
thrust upon those sufferers who are least 
able to bear it. . . . When the employer... 
starts in motion agencies which create 
risks for others, he should take al! the 
ordinary and extraordinary risks involved.’’ 
Juries have perceived this dimly for vears 
and have rendered verdicts accordingly. 
Legislation is now fast introducing rules 


‘founded avowedly upon this theory. If 


this legislation is constructed and applied 
by men thoroughly imbued with the com- 
mon-law doctrine and with common-law 
prejudices, the divergence between legal 
rules and popular thought, if it does not 
produce legislation still more radical, will 
add to existing disrespect for the law. But 
we must note here once more that higher 
regard for the person and regard for equality 
in the satisfaction of wants are the con- 
trolling elements in the newer doctrine. 
Another noteworthy sign of the shifting 
from the standard of so-called legal justice 
to that of social justice is to be seen in the 
tendency of modern legislation to reintro- 
duce status or something very like it. 
The conception that rights should belong 
or duties attach to a person of full age and 
natural capacity because of the position he 
occupies in society or of the occupation in 
which he is engaged, is repugnant to the 
spirit of the common law. Hence courts, 
imbued strongly with common-law notions 
of this matter, have tended to hold statutes 
which carry out this idea unconstitutional 
whenever possible. But the conception 
is perfectly reconcilable with, and indeed is 
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demanded by the idea of social justice. 
When the standard is equality of freedom 
of action, all classes other than those few 
and simple ones, based on so-called natural 
incapacities, such as infancy and lunacy, 
are repugnant to the idea of justice. When 
the standard is equality in the satisfaction 
of wants, such classification and such return 
in part to the idea of status are inevitable. 

Even more marked and of longer standing 
is the weakening of extreme doctrines of 
fides est servanda through the shifting to 
the idea of social justice. Here again the 
point of the common law was 
extremely individualist. It left the indi- 
vidual free to assume whatever obligation 
he chose and to determine its details for 
himself. But here, as elsewhere, it imposed 
a responsibility corresponding to this free- 
dom. If he chose to assume an obligation, 
the common law held him to it jealously. 
He had weighed the risk and had taken 
it. As he was allowed to incur it like a man, 
he must bear its consequences like a man. 


of view 


Hence common-law judges were extremely 
reluctant to permit contract debtors to 
escape by availing themselves of the statute 
of limitations, and for a time very nearly 
nullified that statute so far as it applied to 
debts.’ But to-day exemption, homestead, 
and appraisement statutes, not to speak of 
bankruptcy and insolvency laws, greatly 
restrict the power of the creditor to enforce 
There is a growing 
sentiment that the creditor who extends 
credit should assume a risk. The principle 
that promises must be kept yields to the 
demand that satisfaction of the reasonable 


the liability assumed.? 


1 See an interesting discussion of this in 
Pritchard v. Howell, 1 Wis. 131. 

? See also the recent attempt of the federal cir- 
cuit court to force a scheme of reorganization upon 
reluctant creditors of a public service company in 
the Chicago Traction Cases. Whatever view may 
be taken of this decree, it is a sign of the times. 








wants of the debtor be first reasonably 
provided for. 

In all cases of divergence between the 
standard of the common law and the stand- 
ard of the public, it goes without saying that 
the latter will prevail in the end. Sooner 
or later what public opinion demands will 
be recognized and enforced by the courts. 
A Bench and Bar trained in individualist 
theories and firm in the persuasion that 
the so-called legal justice is an absolute 
and a necessary standard, from which there 
may be no departure without the destruc- 
tion of the legal order, may retard but 
cannot prevent progress to the 
standard recognized by the _ sociologist. 
In this progress lawyers should be conscious 
factors, not unconscious followers of popular 
thought, not conscious obstructors of the 
To this end 


newer 


course of legal development. 
it is the duty of teachers of law, while they 
teach scrupulously the law that the courts 
administer, to teach it in the spirit and 
from the standpoint of the political, eco- 
nomic, and sociological learning of to-day. 
It is their task to create in this country a 
true sociological jurisprudence, to develop a 
thorough understanding between the people 
and the law, to insure that the common 
law remain, what its exponents have always 
insisted it is—the custom of the people, 
the expression of their habits of thought 
and action as to the relations of men with 
each other. And if in so doing they must 
often take issue with courts and practitioners 
and books of authority as to the nature of 
justice and of rights and the basis of current 
legal conceptions and of received principles, 
they may say as the naturalist to his more 
conservative colleagues: ‘“‘razsonntert so viel 
thr wollt, aber fiigt Euch in das 
schaftlich unvermetdliclie.”’* 
Lincoin, NEB. August, 1907. 


wissen 


1 Otto Kuntze, Revisio Generum Plantarum, 
III, fin. 
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On Thursday, August 29th, the vanguard 
of the American Bar Association gathered in 
Portland to attend the National Conference 
of Commissioners on Uniform State Laws. 
On the previous day the committee on 
commercial law of this body had under 
extended discussion the second draft of an 
act to make uniform the law of bills of lading, 
the first draft of which was submitted to the 
conference at St. Paul last year and subse- 
quently to a conference of representatives 
of shippers, bankers, and carriers held at 
Philadelphia last May. These drafts are 
the work of Professor Williston of the Har- 
vard Law School, who as counsel for the 
commissioners has rendered valuable service 
in preparation of its important suggestions 
for legislation. Attorneys representing vari- 
ous banking and merchant associations pre- 
sented their views to the committee. 

The first draft of an act to make uniform 
the law of certificates of stock had also been 
discussed. The address of President Amasa 
M. Eaton summarized uniform legislation of 
the preceding year. He also referred to the 
work of the National Divorce Congress and 
the plan of the correspondence committee 
of the Alabama State Bar Association to 
urge uniform legislation restricting new trials 
in criminal cases on errors not affecting the 
merits. The most important committee 
report was that on Marriage and Divorce 
endorsing the draft of the proposed law 


adopted by the National Divorce Congress. 
This aroused a spirited debate which extended 
through the two following days, but the 
resolution was finally adopted. The com- 
missioners in committee of the whole mean- 
time considered the draft of the proposed 
law on bills of lading, which was finally 





| 





referred to the next National Congress to 
await action of the Interstate Commerce 
Commission which is expected to prepare a 
form for uniform bills of lading in confer- 
ence with representatives of the railroads 
next October. The commission also com- 
menced the examination of the law relating 
to certificates of stock. , 

The importance of the recent meeting of 
the American Bar Association was enhanced 
by the presence of distinguished foreign 
guests who had come to attend the meeting 
of the International Law Association held 
during the last three days of the second week. 
Many of these gentlemen had been present 
at our meetings at Buffalo and at St. Louis 
when similar meetings of their association 
were held. Their proceedings consisted of a 
long series of papers upon subjects relating 
to international law, most of them by the 
English and American members. Mr Greg- 
ory’s paper on ‘‘ Expropriation by Inter- 
national Arbitration ’’ and Mr. Wheeler’s on 
“Treaties as affected by Subordinate Legis- 
lation ’’ aroused most discussion. 

On Monday morning the first meeting of the 
American Bar Association was held, Presi- 
dent Parker in the chair. The address of 


‘welcome by Governor Cobb of Maine was 


beautifully brief and in excellent taste, as 
was also that of Chief Justice Emery of the 
Supreme Court of Maine. The hall was 
attractively decorated and its acoustic proper- 
ties were excellent. The president in his 
annual address adopted the wise innovation 
of President Peck of last year in omitting the 
portion of it devoted to the summary of 
statute law of the preceding year as required 
by the constitution of the associai on, though 
it will appear in the annual report. Thus 
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was nullified an impossible requirement. 
Since the formation of the association the 
volume and variety of legislation has so 
increased, and it has become so difficult to 
obtain copies of the statutes of all the states 
within a reasonable time before the annual 
meeting, that the preparation and reading of 
this portion of the annual address had 
become a serious burden both on the presi- 
dent and the association. The establish- 
ment of this new custom is a sad commentary 
on our voluminous state legislation. The 
address, which we print elsewhere, while 
referring in a general way to the progress of 
legislation deals chiefly with the great con- 
stitutional question of the time. It was 
admirably delivered. Mr. Parker’s enuncia- 
tion is perfect, but without the slightest sug- 
gestion of artificiality. The ideas he expressed 
he has declared many times before on similar 
occasions, but the subject is of such import- 
ance that it requires repetition, and it is 
fortunate that we had on that occasion so 
thorough a discussion of the question from 
all points of view. In the evening the 
address of Judge Amidon, which we also 
print in full in this number took extreme 
ground in the direction of liberal construction. 
This contrast was entirely accidental, since 
the subject of the president’s address was not 
known to Judge Amidon when he prepared 
his own. The address of Mr. Justice Moody 
at the annual banquet touched upon the 
same subject with his usual vigor, and dis- 
tinctly took a middle ground between the 
extremes of conservatism and _ radicalism 
represented by the two addresses which we 
publish. He insisted that the powers implied 
in the express grants of the states were 
broad enough to sustain all the needs of a 
strong national government ‘if the people 
are not wanting to themselves.’’ We regret 
that we are unable to publish his extempo- 
raneous remarks. 

The second paper of Monday evening was 
entitled, ‘‘ A Fundamental Defect in the Act 
to Regulate Commerce,’’ by Hon. Charles A. 
Prouty of Vermont, Chairman of the Inter- 
state Commerce Commission. Owing to an 
accident, which prevented his attendance, the 
address was read by Judge Staake of Phila- 
delphia. It criticised the duplication of the 





functions of the Commission. Mr. Prouty 
doubts much whether the same body can 
properly discharge both the executive func- 
tion of enforcing the provisions of the Act and 
its judicial functions. He says, ‘‘ in the end 
it will either become remiss in its executive 
duties or will in zeal for these become unfit 
for the dispassionate performance of its 
judicial functions. Whatever may have been 
true in the past, the time has come when the 
Commission should be relieved of all duties 
except the hearing and deciding of com- 
plaints.”” We regret that owing to lack of 
space we have found it impossible to print 
this address in full in this issue. 

Monday afternoon was held the first meet- 
ing of the Association of American Law 
Schools. As usual this was of lively interest. 
Professor Kales of the Law School of North- 
western University read a paper advocating 
the preparation of systems of case books 
which will give all possible emphasis to the 
law of particular states. While in form a 
discussion of defects in the present system of 
case books, it was in its essence a return to 
the old contention of the desirability of law 
schools devoted chiefly to the law of the 
particular state for which most of its students 
are to prepare. 

The meetings of the Bar Association on 
Tuesday were devoted to reports of com- 
mittees and discussion thereon. The first in 
order was the report of the committee on 
insurance. It took the entire morning. The 
representatives of the legal department of the 
New York insurance companies were present 
in force, and since the recommendations of 
the committee, which for once showed remark- 
able unanimity, related rather to questions 
of policy than to questions of law, the gentle- 
men from New York had a decided advantage 
in the debate. Resolutions condemning the 
distribution of insurance commissionerships 
as political prizes, recommending the require- 
ment of a deposit by all foreign companies in 
at least one state before transacting business 
in any other states, the repeal of the valued 
policy laws and the creation of a fire marshal 
in each state were adopted. The recom- 
mendation to forbid the use of the mails to 
fraudulent insurance companies was opposed 
as confirming an unfortunate precedent and 
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was finally rejected. Most of the discussion 
centered about the resolution recommending 
“the contingent distribution of the deferred 
dividend surplus on existing life insurance 
policies of all companies as a condition pre- 
cedent to the transaction of business outside 
of the home states of the several companies.”’ 
After extended debate this was laid upon the 
table. 

In the evening the report of the com- 
mittee on professional ethics was taken up. 
It had been expected that this committee 
would have ready for discussion at this meet- 
ing a draft of a code, but they had wisely 
concluded to await opportunity for further 
and fuller discussion and the report prepared 
by the secretary, Mr. Alexander, consisted of 
an elaborate collation of codes of ethics here- 
tofore adopted by state Bar Associations which 
furnishes full material for the consideration 
of the subject by al! who are interested. The 
recommendations of the committee for its 
continuance and enlargement were adopted, 
and it was instructed to correspond with the 
members of the association and with state Bar 
Associations for suggestions with reference 
to its draft of a code and to have copies of the 
proposed code transmitted to each member of 
the association and to the state Bar Associa- 
tions, requesting suggestions and criticisms, 
on or before May 1, 1908, the final report of 
the committee to be ready for submission at 
the 1908 meeting. We recommend that all 
attorneys interested in this subject obtain a 
copy of the committee’s report from the 
secretary. The report of the committee on 
legal education was then read and was followed 
by an elaborate written argument over an 
hour in length which had been prepared by the 
chairman of the committee. A dissenting 
report in writing was filed but not read. The 
report related chiefly to the regulations for ad- 
mission to the Bar. Consideration of the 
report was postponed to the next session. 

One of the most important reports was 
that of the committee on patent and copy- 
right laws. Its chief recommendation was 
for the appointment of a court of patent 
appeals to be made up of judges, temporarily 
assigned from the present circuit courts, to sit 
for a limited period in the central court of 
appeals, thus insuring uniformity of decision 








on this important subject, which, owing to 
the fact that most of this litigation now ends 
in the circuit courts of appeals, differs widely 
in the different circuits. There was extended 
discussion and much criticism of the method 
recommended for the selection of judges, but 
the resolution favored was finally adopted by 
a large majority. The committee on judicial 
administration and remedial procedure, to 
which was referred the’subject of the address 
of Prof. Roscoe Pound at St. Paul, last year, on 
‘“ Causes of Popular Dissatisfaction with the 
Administration of Justice,’’ summarized his 
paper and in the main agreed with his conten- 
tion that there is dissatisfaction and that the 
evils complained of are real evils and that an 
attempt to remedy them is an appropriate 
undertaking forthe American Bar Association. 
The committee, however, felt that it was 
not justified in making specific suggestions and 
recommended the creation of a special com- 
mittee to consider carefully the evils, suggest 
remedies and propose laws, and when _ so 
authorized by the Association, procure the 
enactment of such laws, continuing their work 
from year to year until some wise and com- 
prehensive scheme of judicial procedure shall 
be adopted by the federal government and by 
the states, from which shall be eliminated, as 
far as may be, every element that causes delay 
in litigation or unnecessary cost. The report 
of this committee together with that on 
professional ethics will doubtless be the 
important matters to come before the meeting 
next year. 

On Tuesday afternoon were held the meet- 
ings of the sections on patent and copyright 
law and on legal education. At the latter was 
read by Professor Pound his paper which we 
publish in this issue. 

On Wednesday morning the hall was 
crowded with members and friends, as well as 
with people of Portland, to listen to the address 
of Ambassador Bryce, which we publish in full 
in thisnumber. In spite of the modesty with 
which the Ambassador referred to his official 
position the enthusiasm of his welcome, it was 
very evident that the demonstration was a 
tribute to his personality, and to his sym- 
pathetic comprehension of America and 
Americans. At the close of the address Mr. 
Bryce was unanimously elected an honorary 
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member of the Association. We _ believe 
that this is the first occasion upon which an 
honorary member has been elected. The 
officers for the ensuing year were then elected, 
the important change being the election of a 
new president, Hon. Jacob M. Dickinson of 
Chicago. Several special committees then 
briefly reported, including the committee on 
the proposed copyright bill, which recom- 
mended the continuance of the committee to 
aid in the passage of the new copyright law, 
which in slightly different forms 
pending in‘both the national senate and the 
national house. Another important resolu- 
tion was that adopting the recommendation 
of the committee on comparative law for the 
establishment of a section on comparative 
law, similar to those now devoted to legal 
education and patent and copyright law, for 
the purpose of preparing the best in European 
law for the use of the American Bar and 
affording a proper education in the law. In 
the afternoon this section was organized by 
the election of Judge Simeon E. Baldwin of 
Connecticut as chairman, William W. Smithers 
of Philadelphia as secretary, and Eugene E. 
Massey of Richmond, as treasurer. 

At the close of the morning session resolu- 
tions of appreciation of the generous hospi- 
tality of Portland andthe Cumberland Bar 
were enthusiastically adopted. The arrange- 
ments for such a convention devolve exhaust- 
ing duties upon the lawyers of the city which 
entertains, and in recent years precedents 
have been established that will be hard to 
equal, but it was the unanimous verdict of 
those present that Portland had surpassed 
them all, in spite of the difficulties of social 
intercourse due to the scattering of members 
through many hotels at considerable dis- 
tance from headquarters. Through the good 
offices of the Cumberland Club the Portland 
Bar dispensed a mest generous hospitality, in 
full conformity with the laws of Maine, and 
here, as well as upon the trip on Thursday 
afternoon, by steamboat among the islands of 
Casco Bay, ending with a New England clam 
bake, the serious part of the program was 
forgotten. A loving cup is to be presented 
to the Cumberland Club by some _ who 
enjoyed its privileges. 

Wednesday evening the annual banquet 


is now 











was held at the headquarters at the Hotel 
Falmouth and was the largest ever given by 
the Association, far exceeding the expecta- 
tions of the officers of the Association and 
causing consternation to the hotel manage- 
ment. After an inevitable delay, however, 
accomodations for all provided, the 
members from Maine being requested to wait 
until all visitors had been seated. The 
speakers of the evening were Ambassador 
Bryce, Lord Justice Kennedy, Sir Kenelm 
Digby of London, Dr. Louis J. Lorenger of 
Montreal, Mr. Justice Moody, Colonel Mel- 
drim of Georgia, Colonel Baker of Maine and 
the incoming president, Judge Dickinson. We 
have already referred to the most important 
part of Judge Moody’s first public utterance 
since his appointment to the bench, which 
aroused keen interest from its suggestion of 
his attitude toward constitutional interpre- 
tation. One practical suggestion should not 
be forgotten. He re@ommends 
ment in the 
because volume of 


were 


oral argu- 
Court 
increasing printed 
records briefs has made it physically 
impossible for all of the court to carefully 
read each one. The standard of the speak- 
high. Colonel Meldrim’s 
was a gem of brief eloquence, and Colonel 
Baker’s reminiscences of the glories of the 
Bar of Maine were more interesting than is 
usual in such Very late in the 
evening there was a call for Mr. Robert C. 
Smith of Montreal who delighted the associ- 
Narragansett Pier, 


cases before Supreme 


the 


and 


ing was address 


addresses. 


ation two 
but he felt obliged to make his remarks very 
brief. 

The reflection always impressed upon one 
who has attended the 
difficulty of accomplishing valuable results 


years ago at 


these meetings is 
by discussions participated in by such large 
numbers and amid so many temptations to 
indulge in recreation. The 
obstacle, however, is the insistence of incom- 
petent and ill-informed speakers on occupying 
the time of the Association for their 
gratification. A certain amount of 
doubtless inevitable, though it is unfortunate 
that the Association was forced to listen to 
such insanity as was submitted by one gentle- 
man from Boston. On the whole the Asso- 
ciation and its officers showed 


most serious 


own 
this is 


presiding 





620 THE GREEN BAG 


remarkable skill in checking such ineffective 
discussion and in devoting its time when 
reports were not too long to a discussion of 
subjects of importance. In comparison with 
the debates of the Association of American 
Law Schools and of the Commissioners on 
Uniform State Laws, however, those of the 
Association seemed ineffective. The former 
are conducted by men fully informed on the 
subjects and genuinely interested in the 
result of the discussion. Too often the 
debates of the Association are upon subjects 
upon which the members have made no 
effort to inform themselves. These con- 
ditions have resulted in the creation of small 
sections of those interested in specific subjects 
where more careful consideration can be 
given than in general meeting, and the 
influence of their recommendations tends to 
minimize idle criticism. 

By two other means it seems that con- 
ditions might be improved. If the com- 
mittees of the Association could overcome 
the legal habit of procrastination and get 
their reports ready in suitable time for 
distribution to members the fault of ignorance 





at least could not be laid to their door. 


Valuable time might also be saved by con- 
fining discussion to subjects upon which we, 
as lawyers, are competent to speak from 
experience. Just why should the American 
Bar Association consider the advisability of 
excluding fraudulent insurance contracts from 
the mails under the guise of a discussion 
upon insurance law any more than it should 
debate, upon a codification of the law of sales, 
the propriety of prohibiting express com- 
panies from shipping liquor to temperance 
towns; and why should lawyers pass resolu- 
tions with reference to the policy of division 
of surplus of insurance companies merely 
because such action involves an effect upon 
contracts, rather than about other topics of 
public importance, upon which we may have 
decided opinions and_ scant information? 
There are pressing questions with reference 
to the organization of the profession and the 
reform of legal procedure which should more 
properly occupy the attention of the Bar, and 
the new committee appointed to consider 
these problems should furnish the chief 
material for discussion at future meetings. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 


Conducted by Witi1am C. Gray, of Fall River, Mass. 


With the law school reviews still taking their summer vacation and the quarterlies from 
across the Altantic digested in last month’s GREEN Bac the material for this department 


is exceptionally scanty. 


Nor can it be said that the articles are of exceptionai importance. 


Brief mention only is given, therefore, in nearly every instance. 


ADMINISTRATIVE LAW. “ Conclusive- 
ness of Administrative Determinations in the 
Federal Government,’ by Thomas’ Reed 
Powell, August Political Science 
Review (V.1, p. 583). 

BANKRUPTCY. ‘“ The Bankruptcy (Scot- 
land) Bill, 1907,” by ‘‘W. W,” Scottish Law 
Review (V. 23, p. 248). 

BIOGRAPHY. In’ the September 
Magazine (V. 22, p. 14) is an illustrated 
account of ‘* American Women Lawyers,’”’ by 
Stella Reid Crothers. 

BIOGRAPHY (Choate). In the September 
Putnam’s (V. ii, p. 734) is an appreciative 
sketch of ‘‘ Joseph Hodges Choate: Jurist and 
Statesman ” by William A. Purrington. It is 
full of delightful examples of brilliant repartee, 
quoted from the speeches of the subject of 
this sketch. 

BIOGRAPHY. “ John Jay and the Treaty 
of 1794,” by Gerry W. Hazleton, August 
American Lawyer (V. xv, p. 365). 

BIOGRAPHY (Taft). In the September 
World’s Work (V. xiv. p. 9349), Eugene P. 
Lyle, Jr., continues his account of “ Taft: A 
Career of Big Tasks.’’ This article described 
the work of Judge Taft on the Bench, and 
contains attractive illustrations. 

CARRIERS. “ Bills of Lading in Interstate 
Commerce,” by Thomas B. Paton, August 
American Lawyer (V. xv, p. 373). The author 
who is counsel for the bill of lading committee 
of the American Bankers’ Association, 
expounds at length the difficulties in lending 
money on bills of lading in the present chaos 
of state laws. The carriers by alteration of 
the forms can do much to make such loans 
safer, but the matter calls for legislative 
regulation, preferably by Congress is the 


American 


Home 





writer’s opinion. The article closes with a 
résumé of the bill introduced to Congress last 
vear at the instance of the bankers’ committee. 

CONSTITUTIONAL LAW. ‘The Powers 
of the States of the Union and the Necessity 
of Preserving and Exerting them,” by the late 
Senator J. T. Morgan, North American Review 
(V. clxxxvi, p. 34). 

CONSTITUTIONAL LAW. ‘The North 
Carolina Imbroglio,’”” by Joseph Culberson 
Clayton, August American Lawyer (V. xv, 
Pp. 371). Condemning the attitude of Governor 
Glenn. 

CONSTITUTIONAL LAW. “On the Im- 
plied Power to Exclude ‘ Obscene ’ Ideas from 
the Mails,’’ by Theodore Schroeder, Central 
Law Journal (V. lxv, p. 177). Arguing that 
Congress has no implied power to enact the 
present postal laws against ‘‘ obscene ’’ lit- 
erature, although as the author says: 

“Three thousand lawyers have been em- 
ployed by the defendants in as many cases, 
and none of these have thought it worth 
while to question the existence of such a 
power.” 

Congress has power “to establish post- 
offices and post-roads’”’ and “to make all 
laws necessary and proper ”’ to their establish- 
ment. 

“Tt has never been claimed nor even 
imagined or dreamed, that the postal regula- 
tion against ‘obscene’ literature is of the 
remotest consequence as a means to the 
maintenance of post-roads, or that such regu- 
lation is of even the remotest conceivable use 
to the postal system as such. On the con- 
trary, both judicially and otherwise, it has 
been stated, again and again, that the only 
purpose of that regulation was to control the 
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psycho-sexual states of postal patrons, as a 
means of restraining their sexual activities. 
But this is an end, the accomplishment of 
which is not entrusted to the Congress of the 
United States. Confessedly then, we have 
here a case where Congress, under the pretext 
of executing its powers, to establish post- 
offices and post-roads has passed a law for 
the accomplishment of objects not entrusted 
to the United States government, and this is 
exactly what Chief Justice Marshall said could 
not become the law of the land.” 

CONSTITUTIONAL LAW (Power to License 
Sale of Liquor). The decision of Judge Samuel 
R. Artman of Indiana, that it is unconstitu- 
tional to license the sale of intoxicating liquor, 
1s adversely criticised in two articles in the 
Central Law Journal (V.1xv): “Is the Licens- 
ing of Dramshop Keepers Unconstitutional?” 
by D.C. Allen (p. 138), and “‘ Young v. Soltau 
—A Criticism of Judge Artman’s Decision,” 
by H. V. Olliphant (p. 141). 

CONSTITUTIONAL LAW (Corporations in 
Federal Courts). The following suggestion for 
dealing with trusts is made by R. M. Benjamin 
in an article entitled ‘‘ Corporate Citizenship 
a Legal Fiction,” in the Central Law Journal 
(V. Lev, p. 157). 

“Tf Congress can (as it now does) constitu- 
tionally withhold from the natural citizen of 
the state, the aid of the federal courts in 
enforcing his claims against citizens and cor- 
porations of the other states, unless ‘ the 
matter in dispute exceeds, exclusive of inter- 
est and costs, the sum or value of two thou- 
sand dollars,’ why may not Congress consti- 
tionally withhold from corporate judge-made 
citizens of the state, the aid of the Federal 
Courts in enforcing their claims against citi- 
zens and corporations of the other states 
unless they comply with such requirements 
and restrictions as to publicity and aggrega- 
tions of corporate wealth as may be prescribed 
by federal law? ”’ 

CORPORATIONS (See Constitutional Law). 

CRIMINAL LAW. “ Accomplice,” by S. N. 
Ray, Bombay Law Reporter (V. ix, p. 209). 

CRIMINAL LAW (Trial of the Insane). 
‘““ The Trial of the Insane for Crime,”’ by James 
Hendric Lloyd. Reprinted from American 
Journal of Insanity (V. \xiv, p. 35). A short 


history of ‘the very gradual growth of the 
right of an insane man, on trial for his life in 
an English court, to be represented by counsel, 








and even to have his witnesses called and 
sworn.” 

CRIMINAL LAW. An account of the prac- 
tice of Judge Cleland of the Municipal Court 
of Chicago which has attracted much atten- 
tion appears in the September Reader (V. x, 
Pp. 387) entitled ‘‘ The New Justice,’’ by Jean 
Cowgill. Judge Cleland has attempted an ex- 
tension of the probation system for minor 
offenders by interesting the responsible citi- 
zens of his district in looking out for convicts 
released on parol. 

CRIMINAL LAW. “ Making a New Start,” 
by Bailey Millard in the Saturday Evening 
Post of August 17 (V. clxxx, p. 12), discusses 
the difficulties encountered by a discharged 
convict in obtaining business opportunities. 

CRIMINAL LAW. Thomas Speed Mosby; 
pardon attorney for the governor of Missouri, 
writes in the September Arena (V. xxxviii, 
p. 259) on ‘“ The Anomaly of Capital Punish- 
ment.’’ This is a brief summary of the prin- 
cipal arguments against it. 

EQUITY. A Treatise on Suits in Chancery, 
Second Edition, by Henry R. Gibson, Gaut- 
Ogden Co., Knoxville, Tennessee, 1907. This 
is a book on Tennessee Equity Practice. 

EVIDENCE (Trustworthiness of Sight). 
An interesting article in Law Notes (V. xi, 
p. 106) on “ Light and Sight,’’ by Charles C. 
Moore, cited number of cases in which atmo- 
spheric conditions have been considered in 
weighing the value of testimony of eve wit- 
nesses as to what they saw. 

HISTORY. ‘Select Essays in Anglo- 
American Legal History,’ by various authors, 
—Little, Brown & Company, Boston, 1907. 
Three volumes, price $12, net. 

This important series, compiled and edited 
by a committee of the Association of American 
Law Schools, consisting of Professors Freund, 
Mikell and Wigmore, comprises essavs, most 
of which have been previously published, 
relating to the history of the common law. 
Its purpose is to collect in convenient scope 
valuable materials now widely scattered, 
which may some day furnish a basis for a 
complete history of English law. The first 
volume, now ready, is entitled ‘‘ General 
Surveys,” and contains twenty-one articles of 
varying length, covering the general history of 
common law from the earliest times to its 
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most recent development in England and 
America. The two succeeding volumes will be 
devoted to the history of particular depart- 
ments of the law. The authors represented 
in the first volume comprise such men as 
Maitland, Holdsworth, Dillon, Bryce, Beale, 
and Bowen. A large part of it is devoted to 
a series of articles entitled ‘“‘ A Century of 
English Judicature,” by Van Vechten Veeder, 
previously published in the GREEN Bac. It 
is impossible in small compass to thoroughly 
review the many different authors repre- 
sented in this volume, but as each has been 
taken at his best and after an examination of 
many thousand publications, it will be readily 
realized that the material included is of the 
highest value to a student of legal history. 
It is to be hoped that it will accomplish the 
purpose of the editors by stimulating real 
interest in this neglected subject. 


HISTORY. In the September Harper’s 
(V. exv, p. 538), Frederick Trevor Hill pre- 
sents another of his accounts of the decisive 
battles of the law, entitled, ‘‘ A Fight for 
Freedom of the Press.’’ This is an account 
of the case of United States v. Callendar, 
tried in the United States Circuit Court for 
the District of Virginia in the early days of 
the Republic, by the notorious Judge Chase, 
under the unpopular sedition law. The story 
is well told and worthy of the telling. 

HISTORY (Australia). History of the ship 
“Melville Island.’”’ Case by J. B. Castrean, 
Paul & Hewitt, Melbourne, 1906. 

INTERNATIONAL LAW. ‘The State in 
Constitutional and International Law,’’ by 
Robert Treat Crane, one of the John Hopkins 
University Studies, John Hopkins Press, 
Omaha, 1907. 

A discussion of the systems of classifications 
and terminology in which the word state is 
used in different senses by the two systems 
of law. 

INTERNATIONAL LAW. “De La Pro- 
tection Diplomatique des Nationaux A 
L’Etranger,”” by Gaston de Leval, Bruxelles, 
1907. A valuable discussion of principles 
under which citizens are protected abroad. 

JURISPRUDENCE. ‘Customs and Cus- 
tomary Law,’’ by Ashutosh Mukerjee, Bom- 
bay Law Reporter (V. XIV, p. 225). 





JUVENILE COURTS. “ Hon. John A. Cal- 
dwell and the Juvenile Court of Cincinnati,” 
by Eliza Spruhan Painter, Ohio Law Bulletin 
(V. lii, p. 490). 

JUVENILE COURTS. Ernest K. Coulter, 
deputy clerk of the Children’s Court in New 
York, contributes to the September Crrcle 
(V. ii, p. 133) an article on an extension of 
the probation system in New York, entitled 
‘“ The Big Brothers and the Children’s Court.” 

LIBEL AND SLANDER (Nature of ‘Fair 
Comment”). ‘ Fair Comment and Qualified 
Privilege,’ by Norman de H. Rowland, The 
Commonwealth Law Review (V. iv, p. 202). 
Upholding the view that the defense of fair 
comment is a branch of qualified privilege. 

LEGISLATION. ‘“ Recent Legislation on 
the Mississipi River,’’ by Robert Marshall 
Brown, September Popular Science Monthly 
(V.. Dexs, ‘p.. £33). 

LITERATURE. “ Recollections of a Prac- 
titioner,” by John S. Wilkes, judge of the 
Supreme Court of Tennessee. Law Notes (V. 
xi, p. 109). Interesting incidents of Tennes- 
see practice. 

LITERATURE. Another entertaining 
article is the address by Samuel Kalisch 
before the New Jersey State Bar Association 
entitled, ‘‘ Military Tactics of Trial by Jury,” 
published in the New Jersey Law Journal 


(V. XXX, p. 232). 
LITERATURE. In the August New Jersey 
Law Journal (V. xxx, p. 228) is an entertain- 


ing account of a libel case in the court of 
Queen’s Bench at Dublin entitled, ‘‘ Scene in 
an Irish Court Room,” by A. D. V. Honeyman. 
MUNICIPAL CORPORATIONS. 
titive Bidding in Letting Municipal Contracts 
for Street Paving when Patented, or Monopo- 
lized Articles or Materials are Involved as a 
phase of the Case of the Will of the Law 7. 
the Will of the Judge,’”’ by Eugene McQuillin, 
Central Law Journal (V. 1xv, p. 198). 
NEGOTIABLE INSTRUMENTS LAW. 
‘Effect of Negotiable Instruments Law on 
Liability of the Surety,” by ‘“‘T. A. S.”, Sep- 
tember Law Notes (V. xi, p. 105). Adverse 
criticisms of the recent case in Oregon, of 
Cellare v. Meachem, 89 Pac. Rep. 426, where 
it was held that a person who signs his name 
to a note as accommodation maker, adding 
‘surety’ to his signature, is not 
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released by the subsequent act of the payee 
in, making a binding agreement with the 
principal for an extension of time to the 
principal. 


PRACTICE. A criticism of the practice in 
Virginia of limiting judges in their charge to a 
declaration of the rules of law applying to 
any state of facts, which may be found on the 
evidence, appears in the September Virginia 
Law Register (V. xii, p. 337) in an address by 
Hon. Richard E. Byrd before the State Bar 
Association, entitled ‘‘ The Province of the 
Court in Jury Trial.’”” Apparently Virginia 
practice restricts the power of the court in 
this respect more than in most other jusisdic- 
tions. The author also advocates the power 
to direct a verdict at the end of the plaintiff's 
case. The author says, “A transition state 
is now in progress. The courts find them- 
selves compelled to develop gradually the 
province of the court in the direction which is 
now prevalent in most states, and yet they 
are hampered by the inhospitality of the 
common law to the suggestions of common 
sense.”’ ‘I consider that we have too many 
reversals of righteous verdicts for immaterial 
causes; and the greatest source of reversals 
is because the instruction dead line is shifting 
and uncertain and the refinement of criticism 
which seems to be a necessary incident to the 
system in vogue too often results in practical 
hardship and injustice.”’ 

PRACTICE (New York). ‘ Examination 
before Trial Since the Goldmarch Case,”’ by 
Raymond D. Thurber, August Bench and Bar 
(V. x, p. 52). Citing and analyzing New 
York cases on the subject. 

PRACTICE. ‘ Who may be an arbitrator,” 
by Durga Charan Banerjee, Allhabad Law 
Journal (V. iv, p. 255). 


PRACTICE. ‘The Law of Certiorari in 
the Province of Manitoba,”’ by M. G. Macneil, 
Canadian Law Review (V. vi, p. 285). 

PRACTICE. ‘ Representation of Minor in 
Suits,” by S. Vaidyantha Iver, Bombay Law 
Reporter (V. ix, p. 194). 


PUBLIC POLICY (Possible Trust Remedies ). 
A discussion of the holding corporation and 
possible restraints on it by Edward B. Whitney 
appearing in the Yale Review (V. xiii, p. 3) 








under the title, ‘‘ Anti-Trust Remedies under 
the Northern Securities Decision.”’ 


“It is a necessary implication of the North- 
ern Securities case, if there ever could have 
been any dispute about the point, that any 
other State may, by appropriate legislation, 
keep the New Jersey corporation out of its 
territory. By action of the several States the 
holding corporation may be extinguished as 
rapidly as it arose. Any State may enact that 
no corporation can hold in the future more 
than a given proportion of the stock of one 
of its own corporations. A reasonable time 
must be given those already existing to dis- 
pose of their stock and wind up. This is all 
the shrift that they can require. Whether 
the several States will — whether they dare — 
avail themselves of this power is more doubt- 
ful. Each legislature is subject to corporate 
influence; and each will be threatened with an 
emigration of capital to the territory of a 
rival. For reasons such as these, there has 
been a demand for an amendment to the 
United States Constitution, giving to the 
nation the control of the whole subject. If 
the Federal Constitution is not amended, and 
the States do not act, there is no power to 
stop the further growth by this effective means 
of the ‘industrial’ trust pure and simple; 
for under the present Constitution Congress 
has no direct power to regulate an agricultural, 
mining or manufacturing industry. I shall, 
therefore, pass to the consideration of the cor- 
porations which Congress does have the power 
under the Northern Securities decision to 
control. 

‘These may be divided into two classes: 
first, the transportation companies pure and 
simple, such as railroads and steamboat lines; 
and, second, those aggregations which com- 
bine the work of production with that of 
transportation. 

“If the nation desires to break up these 
combinations . . . it can provide that (after 
a reasonable time to unload present holdings) 
no company engaged in transportation shall 
engage in any agricultural, mining or manu- 
facturing industry, or directly or indirectly 
hold any of the stock of any corporation 
engaged in such industry. It can exact that 
(after the lapse of a similar period) no corpo- 
ration can hold directly or indirectly, more 
than a given proportion of the stock of any 
corporation engaged in interstate or foreign 
transportation.”’ 

Without touching on the question of limit- 
ing aggregation of capital in itself, Mr. Whitney 
believes that ‘‘the holding corporation ”’ 
organized ‘for control’’ is contrary to the 
public interest. He draws a_ vivid picture 
of its evils. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








BANKRUPTCY. (Alien as Trustee.) U.S.D.C., 
S. D. N. Y. — An alien is, in In re Coe, 154 Fed. 
Rep. 162, considered to be competent as a trustee 
in bankruptcy. By Bankruptcy Act, the term 
officer’ is defined as including, among others, 
trustee. Since, as a general proposition, no alien 
can be an Officer, it was contended that an alien 
cannot be a trustee. But, in the first place, the 
court says that a trustee in bankruptcy does not 
occupy an office in the sense in which the term 
is used in the law prohibiting an alien from being 
a public officer and, in the second place, the 
section of the Bankruptcy Act prescribing the 
qualifications of trustees does not expressly prohibit 
liens from acting. By such act either individ- 
uals or corporations may be trustees. ‘‘ Individ- 
ual’’ is a very broad term and of course includes 
aliens, and the court does not see why any individ- 
ual who is a citizen of any other state or country 
should not be permitted to act as trustee if he is 
otherwise competent. 


BANKRUPTCY. (Assets Passing to Trustee — 
Damages.) Mass. — A claim for personal injuries 
does not pass to the trustee in bankruptcy so as 
to debar the bankrupt from prosecuting an action 
thereon, according to Sibley v. Nason, 81 N. E. 
Rep. 887. The court says that the claim was not 
a property right until reduced to judgment, could 
not be reached by trustee process, nor in equity 
by a creditor’s bill. In this case also the court 
holds that plaintiff was not precluded from 
recovering for reasonable charges for nursing and 
physician’s services because he had included such 
claim in his bankruptcy schedules and had been 
discharged from legal liability therefor. The 
discharge did not prevent plaintiff from treating 
such obligations as debts of honor, and it was 
through no virtue of the defendant that plaintiff 
could interpose any defense to the payment of 
such charges. 


CARRIERS. (Interstate Commerce.) U. S. 
D. C., W. D. N. Y. — A recent case construing the 





Interstate Commerce Act is United States v. 
New York Central and Hudson River Railroad 
Company, 153 Fed. Rep. 630, decided by Judge 
Hazel. In this case the New York Central and 
Hudson River Railroad Company was indicted 
for failure to file with the Interstate Commerce 
Commission its tariff of rates and charges for con- 
veying petroleum from Rochester to Norwood in 
the State of New York, which it had established 
under a common arrangement with the Pennsyl- 
vania Railroad Co., the Central Vermont Railway 
Co., and the Rutland Railroad Co. for a con- 
tinuous carriage from Olean, New York to Bur 
lington, Vermont, in violation of the Elkin’s Act. 
Demurrer was interposed on the ground that the 
shipments complained of were intrastate and 
therefore the provisions of the Interstate Commerce 
Act, relating to publishing and filing tariffs, did 
not apply. ‘The court, however, holds that inas- 
much as the defendant had entered into an 
arrangement with other railroad companies for 
the continuous interstate carriage of oil, it was 
bound to comply with the Interstate Commerce 
Act, even though the line operated by defendant 
was wholly within the State of New York. The 
court notes that the Interstate Commerce Act 
has received a similar construction in Consolidated 
Forwarding Co. v. Southern Pac. Co., 9 Interstate 
Commerce Report 205, and United States v. 
Wood 145 Fed. 405. 


CARRIERS. (InterstateCommerce.) U.S. C. 
C., S. D. N. ¥.-—In United States v. Delaware, 
Lackawanna and Western Railroad Company 
(C.C.), 152 Fed. 269, it was contended that a 
shipment from New York City to Buffalo by way 
of New Jersey and Pennsylvania was not inter- 
state commerce and hence that the giving of 
rebates on such shipment did not violate the 
Elkin’s Law. The court, however, is of the opin- 
ion that the authorities, though not entirely con- 
sistent, support the contrary contention of the 
government that the shipment referred to was 
interstate commerce. As supporting authorities 
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are cited Hanley v. Kansas, etc., R. Co., 187 U. 5. 
617, 23 Sup. Ct. 214, 47 L. Ed. 333; Lord v. 
Steamship Co., 102 U. S. 541, 26 L. Ed. 224; 
Pacific Coast Steamship Co. v. Railroad Com- 
missioners (C. C.), 9 Sawy. 253, 18 Fed. 10. The 
court says that the case of Lehigh Valley R. Co. 
v. Pennsylvania, 145 U. S. 192, 12 Sup. Ct. 806, 
36 L. Ed. 672, upon the authority of which the 
case of United States ex rel. Kellogg v. Lehigh 
Valley R. Co. (D. C.), 115 Fed. 373, and similar 
cases have been decided, was a case of a tax 
imposed by the state upon the receipts in the 
proportion of the amount of the transportation 
within the state, and observes that the United 
States Supreme Court in the Hanley case dis- 
tinguishes it upon this ground and holds that 
those cases, which out of deference to the Lehigh 
Valley case have held that transportation of 
merchandise from one point in a state through 
other states to another point in the same state 
was not interstate commerce, carried its conclu- 
sions too far. Aside from the authorities cited, 
the court is of the opinion that on principle the 
shipment was interstate commerce. To fortify 
this position, the court says: “ The defendant’s 
road passes through New Jersey, Pennsylvania, 
and New York. Neither of those states alone 
could regulate the transportation of merchandise 
over any part of the line except that which was 
situated within that state. Transportation upon 
such a road, therefore, cannot be efficiently 
regulated at all unless it is regulated by the 
United States. It is true that if the United States 
government has authority to regulate the trans- 
portation of merchandise between New York and 
Buffalo on the Lackawanna, the Erie, and the 
Lehigh Valley roads, and not upon the New York 
Central there is a possibility that the New York 
Central road might obtain undue advantages in 
competition with the other three roads mentioned. 
On the other hand, if the government has not the 
power to regulate such transportation on the three 
roads first mentioned, and the state of New York 
should regulate transportation on the New York 
Central, between points in the state of New York, it 
would be possible for the three roads mentioned 
to obtain undue advantage over the Central to a 
still greater extent. There is a_ possibility of 
some discrimination under any theory, but I think 
that the simplest theory is that as soon as mer- 
chandise is carried from one state to another it 
becomes interstate commerce.” 


At one time it seemed to be decided that a car- 
riage from one terminus within a state through 
another state to a terminus within the same state 
did not constitute interstate commerce since there 
was no interchange of commodities between states 





involved. But since the Hanley case supra it has 
been regarded as settled, that interstate commerce 
is found wherever there is carriage across state 
boundaries. As an original question it may be 
that the former view was the sounder, but it is 
not well to litigate the matter any longer, but to 
accept the present plan. B. W. 

CARRIERS. (Interstate Commerce.) U. S., 
S. C.—In Adams Express Company v. Com- 
monwealth of Kentucky 27 Sup. Ct. Rep. 606, the 
United States Supreme Court takes the position 
that an agreement by a local agent of an express 
company to hold for a few days a C. O. D. inter- 
state shipment of intoxicating liquors, to suit the 
convenience of the consignee in paying for such 
liquors and taking it away, does not destroy the 
character of the transaction as interstate com- 
merce, so as to render the express company 
amenable to prosecution for violating a state local 
option law. This decision is based on the recent 
case of Heymann v. Southern R. Co., 203 U. S. 
270,27 Sup. Ct. ro4, and by it the Supreme Court 
reverses the decision of the Kentucky Court of 
Appeals to the contrary in 27 Ky. Law, Rep. 1096, 
87 S. W. 1111. 

CARRIERS. (Reasonableness of Rates.) 
U.S. Sup. Ct. — In determining the reasonableness 
of railroad rates, expenditures for permanent 
improvements and equipment should not be 
charged to the current or operating expenses of a 
single year, according to the recent decision of the 
United States Supreme Court in Illinois Central 
Railroad Company v. Interstate Commerce Com- 
mission, 27 Sup. Ct. Rep. 700, 51 Lawyers’ 
Edition 3. The court is of the opinion that 
such expenditures should be reimbursed by all of 
the traffic they accomodate during the period of 
their duration and not by the revenue of a single 
year. In this connection, the court distinguishes 
the case of Union Pacific R. Co. v. United States, 
99 U.S. 402, 25 L. Ed. 274. That case was con- 
cerned with the construction of the words ‘ net 
earnings’’ in an act of Congress under which five 
per cent of the net earnings of the Union Pacific 
were to be applied annually to the loan by the 
government to the railroad. For the ultimate 
payment of the loan it was to the advantage of 
the United States to have the earnings of the com- 
pany applied to permanent improvements and 
equipment. The debt to the government had to 
be paid and the value of the railroad property was 
enhanced by the permanent improvements. Along 
with that, the general security of the government 
for the ultimate payment of the debt was also 
proportionately increased. 

A clear decision such as this is upon a funda- 
mental point marks distinct advance in the grow- 
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ing law governing rate regulation. It is, of course, 
indispensable to weighing the reasonableness of a 
schedule of rates to analyze the returns of receipts 
and expenditures given out by the corporation in 
question. Not every receipt is income property, 
still less is every disbursement an annual charge. 
It is plain as the case states, that permanent im- 
provements should not be charged solely against 
the traffic of the year they are constructed. And 
it is well that the law should be made clearer by 
pointing out the special character of Union Pacific 
Case supra. B. W. 


CONSTITUTIONAL LAW. (Equal Protection 
of Laws — Peonage.) U.S. D. C., S. C. — South 
Carolina has a law providing that any laborer 
vorking for a share of the crop or for wages in 
money or other valuable consideration under a 
contract for labor on farm land, who shall receive 
.dvances either in money or supplies, and there- 
fter willfully and without just cause fail to per- 
form the reasonable service required of him by 
he terms of the contract, shall be liable to prose- 
misdemeanor and punishment by 
This law was enacted as a weapon 


ution for 
mprisonment. 
to compel especially negro farm laborers to per- 

rm the service required by their contracts of 
employment on pain of being sent to jail or being 
made members of the chain gang. ‘The consti- 
tutionality of this law was attacked in ex parte 
Drayton 153 Fed. Rep. 986. The court held 
that the act could not be justified as within the 
police power of the state; that as it was intended 
to cover agricultural laborers only it violated 
the equality clause of the 14th amendment of the 
Constitution of the United States, and that as it 
tuthorized the creation of a system of peonage or 
involuntary servitude it violated the 13th amend- 
ment. 


CONSTITUTIONAL LAW. (Police Power 
Labor Law.) N. Y.— The validity of the New 
York law prohibiting the employment of females, 
regardless of age, in factories between nine 
o'clock P.M. and six o’clock A.M. came up for 
final determination by the state courts in People 

Williams, 81 N. E. Rep. 778. The Court of 
Special Sessions of the First Division of the City 
of New York (100 N. Y. S. 337) held the law un- 

infringing the constitutional 
This decision was affirmed by 


constitutional as 
tight to contract. 
the Appellate Division by a divided court (1o1 
N. Y. S. 562, 116 App. Div. 379). The Court of 
Appeals now affirms the decision of the court below 
ind holds the law unconstitutional on the same 
grounds as the Court of Special Sessions. The 
court says that the courts have gone very far in 
upholding legislative enactments framed clearly 
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for the welfare, comfort and health of the com- 
munity. But when it is sought, as here, arbi- 
trarily to prevent an adult female citizen from 
working at any time of the day that suits her, it 
is time to call a halt. Such a law arbitrarily 
deprives citizens of their right to contract with 
each other. It behooves the courts, firmly and 
fearlessly, to interpose the barriers of their judg- 
ment to the growing tendency of the legislatures 
to interfere with the lawful pursuits of citizens. 
As an analogous case the court cites the decision 
of the United States Supreme Court in Lochner v. 
State of New York, 198 U. S. 45, 25 Sup. Ct. 539, 
49 L. Ed. 937, wherein the court held as uncon- 
stitutional a law restricting the hours of labor 


for the emplovees of bakers. 


It is to be noticed that in this case the court 
took particular occasion to remark that it found 
“nothing in the language of the section which 
suggests the purpose of promoting health except 
as it might be inferred that for a woman to work 
during the forbidden hours would be unhealthful. 
If” the court said, ‘the inhibition of the section 
had been framed to prevent the ten hours of work 
from being performed at night or to prolong them 
beyond nine o’clock in the evening it might more 
readily be appreciated that the health of women 
was the matter of legislative concern.” In short 
the opinion does not in any way hold that no dis- 
tinction can be made between man and woman in 
matters of police regulation, nor that the legisla- 
tures may not recognize the undoubted fact that 
the woman is the mother of the future citizen, 
that a debilitated mother means a debilitated 
offspring, that the majority of factory operatives 
are either already married or afterwards marry, 
and that women are not capable of enduring, 
without injury, long hours of labor or arduous 
toil. The fact seems also to have been entirely 
overlooked by the court — perhaps was not argued 
by counsel, that the real motive and purpose of 
the legislative enactment was not so much to 
preserve health as to preserve morals. For there 
can be no doubt, that the measure was urged by 
the most intelligent of its advocates because they 
thought it necessary to take some steps to save 
the young women employed in the factories from 
the temptations, insults and exposure which 
accompany the traveling upon the public streets 


late at night or in the early hours of the morning. 
ANDREW A. BRUCE. 


CONSTITUTIONAL LAW. (Taxation.) U.S. 
S. C.—A perplexing question relating to the 
taxing power of a state was decided in Buck v. 
Beach, 27 Sup. Ct. Rep. 712. In this case, it 
appears that a resident of New York had made 
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loans to residents of Ohio on notes given and 
payable in Ohio and secured by mortgages on land 
in the latter state. The payee of the notes had 
an agent in Ohio to look after his interests there 
and another in Indiana to take charge of his 
investments in that state. For some reason it 
appears that the notes given and payable in 
Ohio were for a considerable length of time kept 
in the possession of the Indiana agent. While the 
notes were in the possession of this agent, the 
Indiana authorities assessed them for taxation 
and attempted to collect taxes thereon, princi- 
pally on the ground, as it appears, that the notes 
were transferred from the Ohio agency to the 
Indiana agency in order to escape taxation in 
Ohio. The court holds that an attempt to escape 
taxation in Ohio does not confer jurisdiction to 
tax property asserted to be in Indiana, which lies 
outside, beyond the jurisdiction of that state. 
The jurisdiction of Indiana to tax the notes 
was not conferred or strengthened by reason of 
the motive which might have promoted the payee 
to send into Indiana the evidences of debts owing 
him by residents of Ohio. Furthermore, the court 
is of the opinion that the debt was taxable in the 
state in which the creditor was domiciled or 
possibly in the state in which the evidences of the 
indebtedness alone were held. A_ dissenting 
opinion, however, is filed by Justice Day, in which 
he points out that bills and notes have been 
recognized as having the character of tangible 
property. They are tangible things, capable of 
delivery, passing from hand to hand, and for many 
purposes may be regarded as of the value of the 
debt which they evidence. In view of this the 
fact that municipal bonds or other securities may 
be taxed where held, Justice Day is of the opinion 
that there is no constitutional objection to the 
localization of the notes for taxation and that 
hence they may be taxed where held. 


CONTEMPT. (Absence of Attorney from Court.) 
St. Louis Ct. of App. — The absence of an attorney 
from the court in which he has business and when 
he should be there to attend to it and when his 
absence delays or impedes the court’s business is, 
in /n re Clark, 103 S. W. Rep. 1105, held to con- 
stitute contempt of court. An attorney at law 
is an Officer of the court, and it is as much incum- 
bent on him to attend the sittings of the court when 
a case in which he is of counsel is. on trial, and 
which trial cannot proceed in his absence, as it 
is for the sheriff or the clerk of the court to be 
present. 
circumstances unavoidably causes 


‘lhe absence of an attorney in certain 
delay in the 
administration of justice, which is a criminal con- 
tempt; if not a contempt, then the administration 
of justice in the courts of the state would be at 
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the mercy of attorneys, and they, instead of being 
aids to the court in the administration of justice, 
might become an insufferable obstruction to its 
administration by merely remaining away from 
court when it was their duty to be in attendance 


CONTRACTS. (Legality——Contract not to 
make a Will.) Ill. — The doctrine that an owner 
of property may make a valid enforceable con- 
tract binding himself not to dispose of his property 
by will and to permit his possessions to descend 
according to the law of intestacy, is affirmed in 
the recent case of Jones v. Abbott, 81 North- 
eastern Reporter, 791 on authority of Wallace v. 
Rappleye, 103 Ill. 229, and Taylor v. Mitchell, 
87 Pa. 518, 30 Ain. Rep. 383. 


COURTS. (Original Jurisdiction of United 
States Supreme Court.) U.S. S. C.— The United 
States Supreme Court in Virginia v. West Virginia, 
27 Sup. Ct. Rep. 732, held that its original juris- 
diction extends to a suit by the Commonwealth of 
Virginia against the state of West Virginia to 
determine the amount due to the former by the 
latter as the equitable portion of the public debt 
of the original state of Virginia which was assumed 
by West Virginia at the time of its creation as a 
state. This decision was rendered on demurrer to 
the bill. Consideration of the objections of multi- 
fariousness, misjoinder of parties and of causes of 
action the court holds may properly be postponed 
until final hearing. 


EMINENT DOMAIN. (Interurban Railroads.) 
Ind. — The extensive development of interurban 
railroads is gradually narrowing the distinction 
between the rights of commercial railroads, or 
so-called railroads, and street railroads 
proper, as interurban roads in many instances 
partake of the nature of both. In Kinsey v. 
Union Traction Co., 81 N. E. Rep. 922, one of the 
main contentions was whether or not interurban 
cars operated on the streets of a city with its per- 
mission, for the carriage of passengers, express 
and light freight, by a corporation unorganized 
under the street railway laws, constituted an 
additional servitude on the streets so as to entitle 
abutting owners to additional compensation for 
the use of the streets. Three of the judges, 
Hadley, Gillett and Mounts, were of the opinion 
that the operation of the cars did not constitute 
an additional servitude, while two judges, Jordan 
and Montgomery, held the contrary. 


EQUITY. 


steam 


(Cancellation of Birth Certificate.) 


N. J. — In Vanderbilt v. Mitchell, 67 At. Rep. 97, 
it appears that a birth certificate was made bv the 
physician present at the birth of a child. 
certificate set forth among other things as required 
by law, as far as the facts could be ascertained, 
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the time, the date and place of the birth of the 
child, the name of each of the parents, the maiden 
name of the mother and the name of the child. It 
appears that in making the certificate the physician 
was imposed upon by false statements of the mother 
as to the paternity of the child and certified con- 
trary to the fact that complainant in this suit 
was the father of the child. This suit was brought 
to obtain the cancellation of defendant’s fraudu- 
lent record and the destruction of its evidential 
character as to the paternity of the infant. The 
court held that a court of equity has jurisdiction, 
first, to cancel such certificate or so much thereof 
as relates to and charges upon the complainant 
the paternity of the child; second, to require the 
medical superintendent of the bureau of vital 
statistics to indorse the fact of the cancellation 
on the record; third, to enjoin the use of the 
original certificate or copies thereof, as evidence; 
and fourth, to enjoin the mother and the child 
from claiming for said child, by virtue of said 


certificate, the status of a lawfully begotten | 


child of the complainant. The court, however, 
points out that the decree in this case does not 
preclude a trial of the question of paternity of the 
child but the effect of the decree is to give notice to 
the world that the record is a fraudulent one and is 
not entitled to be received in evidence in a court 
of the state to prove the facts therein contained, 
nor entitled to full faith and credit in other states 
under the Federal Constitution. The court states 
that the case presented is novel in incident, 
though not in principle, but says that the absence 
of precedents or novelty in incident presents no 
obstacle to the exercise of the jurisdiction of a 
court of equity. As precedents, the court cites 
Callender v. Callender, 53 How. Pract. (N. Y.) 
364, and refers to Meldrum v. Meldrum, 11 L. R. A. 
65, 15 cols. 478, 24 Pac. 1083. 


The opinion of Dill, J., in this case contains an 
interesting dictum adverse to the doctrine that 
equity is without jurisdiction except for the pro- 
tection of property rights. On this subject see 
note to Chappell v. Stewart, 37 L. R. A. 783, and 
the comments of the writer in 16 Cyc 120. F, J. 


EVIDENCE. (Judgment.) Tex. Ct. of Crim. 
App.— A nice point as to the admissibility of 
evidence is presented in Busby v. State, 103 S. W. 
Rep. 638. This was a prosecution for embezzle- 
ment of state funds by an employee of the state. 
Prior to the trial of the criminal case, the state 
had obtained a judgment in a civil action by it 
against accused and his bondsmen. This judg- 
ment was admitted in evidence against accused in 
the criminal case. On the original hearing the 
court held that the judgment was admissible, but 
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on rehearing the court comes to a different con- 
clusion, Judge Brooks, however, dissenting. As 
principal authorities for the decision on rehearing, 
the court cites, Queen v. Moreau, Levin A. and E. 
128; Britton v. State, 77 Ala. 202. 


When evidence of a judgment is offered to estab- 
lish some fact that was decided by that iudgment, 
there is always the preliminary question concern- 
ing the admissibility of the evidence offered to 
prove the judgment. This preliminary question 
usually raises no difficulties as a properly certified 
copy of the record of the judgment is offered and 
this is admissible under the hearsay exception 
admitting public documents. Wigmore, Evidence, 
§1681: Black, Judgments, $604. But granting 
that it is offered to establish the judgment by 
competent evidence, the question remains whether 
the fact of the judgment is one proper to be proven. 
It may be provable either (1) because it is a fact 
in issue, or (2) because it is evidence of some 
fact in issue. When the judgment is to be used 
as making some fact involved in the present case 
res judicata then the judgment is in issue. The 
judgment is not evidence of such a fact: it makes 
the truth or falsity of that fact un mportant. The 
fact of the judgment is substituted as the issue 
for the fact which it adjudicated. The law deter- 
mining whether the judgment is to have that 
effect and become the fact in issue is the law of 
judgments, not the law of evidence. Wigmore, 
Evidence, $1347. The final opinion of the Texas 
court on this point in the law of judgments was 
no doubt right. The success of the state in the 
civil action where a preponderance of the evi- 
dence would give it the verdict should not adjudi- 
cate the fact of defalcation for the purposes of a 
criminal action in which the state must establish 
the fact beyond a reasonable doubt. 

Some related questions are interesting. Sup- 
pose the accused had won in the prior civil action, 
would not the fact of his innocence be adjudicated 
for all subsequent actions whether civil or crimi- 
nal? If the state could not prove his guilt by a 
preponderance of the evidence, how can it hope 
to prove it beyond a reasonable doubt? It seems 
that the fact should be considered res judicata 
though the court states that such is not the law. 
103 Southwestern Rep. 650. The only ground for 
such an opinion seems to be the statement, gener- 
ally true, that unless the fact will be res judicata no 
matter which way it is decided it will not be res 
judicata at all. Black, Judgments, §548. It 
may be questioned whether the principle under- 
lying that statement applies to the case we are 
discussing. The case of People 7. Kenyon, 93 
Mich. 19, is clearly distinguishable on grounds 
given by the court. 
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The cases relied on by the Texas Court for its 
original, but discarded opinion, hold that if in a 
prior criminal prosecution the defendant wins, 
that adjudicates all facts as between him and the 
state even for the purpose of a subsequent civil 
suit. 





That the defendant was able to raise a reasonable | 


doubt as to such facts should hardly conclude 
the state in a subsequent civil action where the 
defendant to get a verdict must do much more 
than raise such a doubt. The Supreme Court of 
the United States, however, refused to follow this 
reasoning and held that the adjudication was 
final. Coffey v. U.S. 116 U.S., 436, 443. 


| 
| 
| 
| 
} 
| 
| 


This is rather hard to support on principle. | 


| 
| 
| 
} 
| 
| 
| 
| 


A word as to the possibility of using the judg- | 


ment in the second way suggested above: namely 
as evidence of the disputed fact. That cannot be 
done where the judgment has not made the fact 
Black, Judgments, §505: Dowel v. 
State, 83 Ind. 357. A judgment generally is 
either conclusive or of no effect. Why? Simply 
because it is merely the hearsay opinion of the 
court that gave it. As between the parties the 
court is adjudicating the matter: but as to third 
parties the court’s judgment is merely its expres- 
sion of opinion, not based on personal knowledge, 
not substituted to the tests of oath, confrontation, 
and cross-examination. It is inadmissible both 
because it is opinion evidence and because it is 
hearsay evidence. The courts suggestion, there- 
fore, at page 643, that the judgment though not 
conclusive should have the effect of prima facie 
evidence seems improper. C. B. Whittier. 


HUSBAND AND WIFE. (Alienation of Hus- 
band’s Affections.) Ore.— Oregon, like many 
other states, has a statute removing all disabilities 
on a wife which are not imposed or recognized 
as existing on the husband. Under this statute 
the court in Keen v. Keen, 90 Pac. 147, holds that 
a wife may maintain an action for an alienation of 
her husband’s affections. As supporting authori- 
ties the court cites Postelwaite v. Postelwaite, 1 
Ind. App. 473, 28 N. E. 99; Beach v. Brown, 
20 Wash. 266,55 Pac. 46; 43 L. R.A. 114; 72Am. St. 
Rep. 98. As to the state of the authorities on this 
proposition the court says, ‘‘ Ina few of the states 
it has been ruled by the courts of last resort that 
such an action cannot be maintained; but where 
modern legislation recognizes the doctrine that the 
wife has rights which the court should respect, 
reason and a great weight of authority uphold the 
principle that for the loss of consortium, which 


res judicata, 


includes the husband’s society, love and assistance, 
the law now affords her an adequate remedy.”’ 


INSURANCE. (Jurisdiction of Suits by Policy 
Equitable Life 


E. Rep. 964, the court 


Holders.) Mass. — In Peters v. 
Assurance Society, 81 N. 


| 
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holds that it has jurisdiction of a suit by a life 
policy holder against a foreign stock company 
to enforce the policy holder’s contract rights in 
surplus profits. However inconsiderable the 
amount of the capital stock may be in comparison 
with its other assets, it is nevertheless a stock com- 
pany and the relation between it and its policy 
holder is that of debtor and creditor and not that 
of a member of a mutua] company and the com- 
pany itself, especially in view of the fact that the 
company’s directors are elected by its stock- 
holders and not by the policy holders. In such a 
suit the court holds that the inconvenience to 
which the company will be subjected by reason of 
the multiplicity of the books and complexity of 
the accounts involved may not be taken into 


| account by the court in assuming jurisdiction. 








‘regard as of any moment. 


MONOPOLIES. (Contracts, Illegality.) N.Y. 
Sup. Ct.— New York has a law prohibiting an 
arrangement or combination whereby a monopoly 
in the production or sale of any article in common 
use is or may be created, or whereby competition 
may be restrained or prevented. This law, it was 
contended in Brooklyn Distilling Co. v. Standard 
Distilling and Distributing Co., 105 N. Y. S., 264, 
invalidated a lease of a distillery to a corporation 
organized to create a monoply in the manufacture 
and sale of alcoholic and liquors, 
especially in view of the fact that the lessor knew 
the motive of the lessee in taking the lease was to 
create a monoply. The court takes the ground 
that the statute does not prevent one selling or 
leasing property, nor does it prevent one buying 
or leasing property, to prevent competition. It 
cites in support thereof, Diamond Match Co. v. 
Roeber, 106 N. Y. 473, 13 N. E. 419, 60 Am. Rep. 
464; Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. 
363, 1 L. R. A. 456; Tode v. Gross, 127 N. Y. 480, 
28 N. E. 469, 13 L. R. A. 652, 24 Am. State Rep. 
475. The fact that the lessor knew the lessee’s 
motive in leasing the distillery, the court did not 
The controlling point 
for the court was that the lessor did not in any 
way become a party to the illegal combination or 
participate to any extent in the scheme to avoid 
the statute. In view of these circumstances, the 
court held that the lease was valid. 


PRACTICE. (Evidence, Appeal and Error.) 
N. J. — The New Jersey law which provides that 
if it appears from the record in a criminal case that 
plaintiff in error on the trial below suffered mani- 
fest wrong or injury either in the admission or 
rejection of testimony, whether objection was 
made thereto or not, the appellate court shall 
order a new trial receives construction in State v. 
Hummer, 67 Atl. Rep. 294. It was contended 
that under this statute the plaintiff in error was 


spirituous 
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entitled to a reversal for the refusal of the trial 
court to strike out testimony elicited by a question, 
though no objection was made to such question. 
But the court takes the position that the phrase 
‘‘admission or rejection of testimony ’’ imports 
judicial action;] that inasmuch as there can be no 
rejection of testimony until the court has acted on 
the offer there can be no admission of evidence 
unless there has been some action taken by the 
court in admission of the evidence, either on 
objection or on its own motion. 


PRACTICE. (Substituted Service.) U.S.C.C. 
A., 6th Circuit.— A vexatious question often 
arises as to when the United States Circuit Court 
may obtain jurisdiction of nonresident defendants 
by substituted service. Those desiring light on 
this question we refer to an exhaustive note 
appended to the case of Jones v. Gould, as reported 
in 80 United States Circuit Courts of Appeals, 
teports 1. In this case, it was held that a suit by 
«a member of a. syndicate, which was in effect a 
partnership, to wind up its affairs and for the 
appointment of a receiver on the ground of the 
mismanagement by the manager, was not a suit 
in which jurisdiction could be obtained by sub- 
stituted service, especially since the only alle- 
gation in the bill with respect to property within 
the district of the court was that the syndicate 
was the owner of stock in certain railroad com- 
panies therein. 


STATUTES. (Repeal — Elkin’s Law.) U.S. 
D.C., Ill.—In the March issue of the current 
volume, we reviewed the decision of Judge Landis 
of Chicago in the case of United States v. Standard 
Oil Company,148 Fed. 719, wherein he held that 
the Hepburn Act (Act June 209, 1906, c. 3591, $10, 
34 Stat. p. 584) did not repeal the Elkin’s Act 
(Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. 
Comp. St. Supp. 1905, p. 599]) in so far as related 
to an indictable offense incurred under the Elkin’s 
Act., even though prosecution was not commenced 
until after the passage of the Hepburn Act. The 
same conclusion was also reached by Judge Morris 
in the case of United States v. Chicago, etc., R. Co. 
(D. C.), 151 Fed. 84, decided shortly after the 
Standard Oil Company case. The principal 
ground on which it was contended that prosecu- 
tions commenced subsequent to the passage of the 
Hepburn law for offenses incurred under the Elkin’s 
law were barred was, that inasmuch as the 
Hepburn law contained a clause saving prosecu- 
tions then pending the general saving statute (Rev. 
St., §13 [U.S. Comp. St. 1901, p. 6]) did not apply. 
In arriving at the conclusion that the general 
saving statute did apply, both Judge Landis and 





Judge Morris placed great reliance on the case of 
Lange v. United States, 133 Fed. 201, 66 C. C. A. 
255. In that case Judge Barker held that section 
13 applied, notwithstanding a saving clause similar 
to the one found in the Hepburn Act was found in 
the statute then under consideration. Judge 
Grosscup concurred with Judge Barker in his 
decision, but upon different grounds, while Judge 
Jenkins dissented. In the Chicago, etc., Ry. Co. 
case, Judge Lochran, who sat with Judge Morris, 
at the hearing on demurrer, but took no part in the 
decision, expressed a view contrary to that of Judge 
Morris. The decisions of Judges Landis and 
Morris are now further fortified by similar 
decisions by Judge Holt of the Southern District 
of New York in United States v. Deleware, L. & W. 
R. Co. (C.C.) 152 Fed. 269, and Judge Hazel of the 
Western District of New York in United States v 
New York Central & H. R.R. Co., 153 Fed. 630. 
Though there is some divergence of views among 
the federal judges, the decided weight of authority 
holds section 13 as saving prosecutions for offenses 
incurred under the Elkin’s Act. Until there is a 
contrary ruling by the United States Supreme 
Court, this may well be considered settled law 
in so far as decisions of the federal court of one 
district are regarded as authority in another 
district. 


WILLS. (Testamentary Capacity — Evidence.) 
Mich. — O'Dell v. Goff, 112 N. W. Rep. 736, was 
a will contest case involving the testamentary 
capacity of a spiritualist. The mere belief in 
spiritualism the court holds was not evidence of 
insanity, but, on the other hand, one who thinks 
so persistently on the subject as to become a 
monomaniac, incapable of reasoning, does not 
possess testamentary capacity, and where a 
believer in spiritualism has such confidence in 
spiritualistic communications through mediums or 
otherwise that he is compelled to follow them 
blindly his free agency is destroyed and a will 
made under such circumstances cannot be 
admitted to probate, whether such conclusion be 
based on incapacity or undue influence. In this 
case, the court held that it was proper for the 
trial judge to exclude testimony tending to prove 
the truth of spiritualism and improper to admit 
testimony tending to prove it untrue, as the 
truth or falsity of the spiritualistic faith was not 
at issue in the suit. For the same reason it was 
improper for contestants’ counsel to suggest 
during the taking of the testimony and to argue 
at the conclusion of the testimony that spiritualism 
was untrue. Neither should witnesses have been 
permitted to testify that testator was a mono- 
maniac merely because he believed in spiritualism. 
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THE LIGHTER SIDE 


Premonitory Damages.— Not long ago two 
cars of a passenger train left the rails while 
entering one of the local stations, and gave 
the occupants a great shock and a big scare. 
Before the report of the accident had reached 
the officials, a man rushed into the office of 
the claim agent and excitedly shouted that 
he wished to file notice that he intended to 
bring action for damages; that he had been 
hurt internally by a car leaving the tracks, 
and that while he was not suffering much 
at the time, yet he had a premonition that 
he was going to be laid up for some weeks. 


Got What They Wanted. — Over in the 
mosquito country an old farmer died. He 
was reputed to be rich. After his death, 
however, it was found that he died penniless. 
His will was very brief. It ran as follows: 

“In the name of God, Amen. There’s 
only one thing I leave. I leave the earth. 
My relatives have always wanted that. They 
can have it.’”’ — Lippincott’s. 


Justice Deaf as Well as Blind. — A member 
of the Philadelphia bar tells of a queer old 
character in Altoona who for a long time was 
the judge of a police court in that town. 

On one occasion during a session of his 
court there was such an amount of conversa- 
tion and laughter in the court room that 
his Honor became very angry and confused. 
Suddenly, in great wrath, he shouted: 

“Silence here! We have decided above 
a dozen cases this morning and I haven’t 
heard a word of one of them!” — Harper’s 
Weekly. 


In Missouri. — A St. Louis judge the other 
day tried the English method of interfering 
in the examination and must have been 
somewhat discomfited when former Chief 
Justice Shepard Barclay made him overrule 
one of his own questions. 


By the Gourt (addressing the witness): 
Do you know how Mr. Sutherland is to be 
paid for his services in the case? 

A. No, sir, I do not. 








Q. Do I understand that you never heard — 

A. (Interrupting.) No, sir. 

Q. (Continuing.) —of Mr. 
being connected with this case? 


Sutherland 


A. No, sir. ; 

Q. In any way at all? 

A. No, sir. 

Q. Until you went to his office this morn- 
ing? 

A. That is all. 

Q. That is the first time you ever knew 


of his being connected with the case? 

A. Yes, sir. 

Q. Has your husband ever told you any- 
thing about Mr. Sutherland being connected 
with this case? 

Mr. Barclay: We object to that. 

The Court: On what grounds? 

Mr. Barclay: On the ground it calls for 
a confidential communication between her- 
self and her husband. 

The Court: The objection is sustained. 
(Bil Exc., pp. 178-9.) 


Where They were Best, — In the course of a 
recent case before Mr. Justice Darling the 
Judge declined to make a requested ruling, 
saying that if he did so the Court of Appeals 
would say he was wrong. Counsel having 
expressed disagreement with this view, the 
Judge said: ‘“‘Well, you know the Court of 
Appeals as well as I do, perhaps better, for you 
see them at work, while I only meet them at 
luncheon.”” To which the barrister dryly 
replied: ‘‘Your Lordship sees them at their 
best.”” — Law Notes. 


Not Law. —In a jury trial in New York 
recently the attorney for the defendant started 
in to read to the jury from a certain volume 
of the Supreme Courts reports. He was inter- 
rupted by the Court, who said: 

‘Colonel , it is not admissible, you 
know. to read law to the jury.” 

“Yes, I understand, your Honor; I am only 
reading to the jury a decision of the Supreme 
Court.”’ — Philadelphia Ledger. 








Te Ne RG RR RNR EF 








eigen 


YIIM 

















asada 














